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This is the list of data requests received at the August 3 Task Force meeting. Responses to
the data requests were provided by task force members, the LCB, and through research
conducted by Sterling Associates. The document was regularly updated and redistributed to
the Task Force members.

1. Are there any data that would support the price differentials, that is where the price
actually makes a difference in misuse and abuse? Is there really a difference between 38%
and 43%? (S. Lynn)

The correlation between price and consumption levels is a very complex question. And although
research today can provide guidance as to the direction of a correlation (if prices rise, does
drinking go up or down), it is not possible at this time to quantify all the direct and indirect
impacts of a change in price. The following chart illustrates the complexities involved in
determining the direct and indirect impacts of price changes, without attaching an actual dollar
figure.

ADDED RESPONSE FROM SHELLEY SIEVEKING:

It has been stated in the task force meetings that raising prices causes abusive consumption to
decline. I think we need to be careful about accepting that as undisputed fact and then making
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decisions that flow from that as an accepted assumption. There is significant evidence to the
contrary-evidence that raising prices does not cause abusive consumption to decline.

o In 1995, Manning et al conducted a study called “The demand for alcohol: The differential
response to price,” published in the Journal of Health Economics. Using data from the
National Health Interview Survey, Manning examined drinking behaviors among light,
moderate and heavy drinkers and found that the consumption levels of the heaviest drinkers
were not influenced by the price of alcohol. This suggests that those most likely to abuse
alcohol do not decrease consumption based on price increases.

o Those who drink alcohol most heavily may substitute lower-cost brands, rather than stop
consuming abusively. A recent study notes that previous researchers may have not considered
this “substitution” effect. In an article by Gruenwald, et al., titled “Alcohol prices, beverage
quality and the demand for alcohol: Quality substitutions and price elasticities,” in Alcoholism:
Clinical and Experimental Research (2006) the authors noted that earlier studies may have
been too simplistic, because rather than “simply lowering their quantity consumed in response
to price increases, drinkers appear [also] willing to switch to lower-cost brands in order to
maintain their alcohol consumption.”

o In 1993, Treno, et al. suggested that, as a practical matter, consumers substitute not only
among brands or even categories of alcohol beverages, but also by increasing the portion
consumed more inexpensively at home or at friends’ homes, rather than at more expensive on-
premise licensees. See “Alcohol beverage price spectra: opportunities for substitution,” in
Alcoholism: Clinical and Experimental Research (1993).

The theory that under-age drinkers are especially price sensitive is also contradicted by several
studies.

o Chaloupka and Wechsler used the Harvard College Alcohol Survey to study college-age men
who consume alcohol. See “Binge drinking in college: The impact of price, availability, and
alcohol control policies,” Contemporary Economic Policy (1996). The researchers found that
beer prices did not have an impact on drinking by male college drinkers, whether or not they
were under the legal drinking age. Under-age college women were slightly influenced by
beer prices, but of-age college women were insensitive to price.

o Kenkel’s earlier study, “Drinking, driving and deterrence: The effectiveness and social costs of
alternative policies,” in Journal of Law & Economics (1993), came to the same conclusion,
finding no correlation between alcohol prices and either heavy drinking or drinking and
driving by males ages 16-21.

o In a study that controlled for different religious sensibilities, Coate and Grossman, found no
statistically significant effect of price on consumption among 16-21 year olds. See “Effects of
alcoholic beverage prices and legal drinking ages on youth alcohol use,” Journal of Law &
Economics (1988).

o Multiple studies have recently confirmed that most teens that drink do not directly purchase
alcohol. Rather, they acquire it at home or from parties, older siblings and friends. (National
Academy of Sciences, 2004; Wagenaar, 1996). Thus, price plays no role in the case of most
teenagers’ illegal consumption of alcohol.
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Practical experience also undermines the proposition that price level controls the level of abusive
consumption. State and national trends show substantial progress in curbing abusive
consumption in the past two decades as demonstrated by falling rates of illegal underage drinking
and drunk driving. Most, if not all, of that progress has been due to factors other than alcohol
price increases. In some instances, decreases in illegal underage drinking and drunk driving,
among other measures of abusive consumption, have taken place at the same time that alcohol
prices have dropped, either absolutely or relative to the consumer price index. While there is more
work to be done to prevent abusive consumption, alcohol prices are not indicated as a way to
make that progress.

However, Washington’s alcohol regulatory provisions, including those that affect alcohol prices,
are mechanisms which, in tandem, can help the State to maintain an orderly market in alcohol and
therefore, indirectly, to promote responsible, lawful consumption.

o Washington State’s Liquor Control Board articulated two characteristics of an orderly market
in alcohol following the repeal of Prohibition. An orderly market would (1) prevent the
redevelopment of tied-house arrangements and (2) abolish illicit manufacture, sale and
smuggling of alcohol. See Message of Gov. Clarence D. Martin to the Legislature,
Extraordinary Session, 1933-34 at 18; First Report of the Washington Liquor Control Board
at 32 (1933). These goals are neither outdated nor unimportant.

o Various State laws and regulations, including pricing provisions, contribute to achieving an
orderly market, by preventing the reemergence of tied house arrangements.

 For example, the no-credit provision was expanded in the middle 1930’s because even
after Prohibition ended, “it became apparent . . . that many retail licensees were effectively
‘controlled’, contrary to the . . . Act, by the extension of excessive credits” by suppliers or
wholesalers. Third Report to LCB at p. 21. To remedy this situation,” the LCB enacted a
ban on credit. The ban on credit is one valid mechanism for preventing the reoccurrence
of tied houses.

 Uniform pricing, enforced through price posting and bans on credit and volume discounts,
removes the economic incentive for tied house arrangements and the means by which they
can be profitable. Professor William Rorabaugh testified to this in Costco v. Hoen, Trial
Transcript of March 22, 2006 at p. 43.

o These laws and regulations also discourage the development of illicit manufacture and illegal
distribution channels for alcohol beverages.

 For example, the concept of a minimum mark up was adopted to “fix [. . .] a happy
medium in the selling price over the cost price,” in order to curb “the activities of
manufacturers and sellers of illicit liquor.” First Report at p. 12. The idea was to ensure
that wholesalers and retailers could make what was then considered a reasonable profit, so
that they would be less likely to deal in illicit product.

 The three-tier system generally, and the ban on central warehousing and retailer-to-retailer
sales in particular, allow the State to monitor the movement of alcohol from producer to
distributor to retailer. This allows the State to physically control the distribution of alcohol
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products and to minimize the chance of illegal diversion of volumes of alcohol beverages
from the legal commercial distribution chain into unlicensed, illegal distribution.

o Laws and regulations that provide controlled access to alcohol beverages in an ordered
marketplace diminish the level of illegal and abusive consumption both directly, by preventing
retail sale to those falling into these categories and indirectly, by increasing the State’s control
over the flow of alcohol beverages within the State.

Recent events in New York and Illinois, among others, reflect that tied-house and other illicit
relationships between manufacturers, wholesalers and retailers, are not simply an outdated, historic
concern. In Illinois, a major retailer has recently been fined for setting up an alleged “dummy
wholesaler,” including a separate warehouse, in order to be able to bypass the wholesale tier. In
New York, a consent decree has recently been entered prohibiting wholesalers from violating tied-
house, no-credit and other provisions and levying significant fines for past misconduct under the
state’s control statute.

2. What were the impacts on prices resulting from elimination of price posting in California
and Oregon. (e.g., price wars) (Hellberg, Conway)

Neither state reports any discernable impact on prices as a result of the elimination of price
posting.

3. What are the details of the Virginia lawsuit related to exclusive or preferential treatment?
(K. Jacoy and Keiser)

The Virginia case referenced here is Bolick v. Danielson. This case has been in litigation for
several years, and has at various times involved a number of pertinent issues related to the
distribution and sale of beer and wine. Most of these issues have been resolved either legislatively
or through the courts. The issue of the state selling only Virginia wine in the state liquor stores is
one of only two remaining issues before the court. (The other issue has to do with the amount of
liquor that can be transported across the state border.) The District Court has held that the
Commonwealth is using state power to restrict consumer choice on the basis of the state of origin
of the product. A decision from the 4th Circuit Court of Appeals is expected within the next
month or so on the question of whether the state can chose to sell only wines produced in the
state of Virginia in state liquor stores.

UPDATE: Since the last update, the 4th Circuit upheld a Virginia law limiting state-owned and -
operated stores to marketing and selling only wine produced by Virginia farm wineries. (See Part
IV of the majority opinion.)

Shelley Sieveking offered the following review of the opinion:

The Court of Appeals in the Brooks case ruled recently that Virginia has the power, under the Twenty-first
Amendment, to enact non-discriminatory regulations of the import, distribution and consumption of alcohol
within the state. The court agreed with the Supreme Court that the Commerce Clause cannot be interpreted to
prevent states from enforcing state laws regulating alcohol, as long as those laws are not discriminatory. And
even discriminatory laws can be enforced, if they advance legitimate state interests that cannot otherwise be
adequately protected by reasonable, non-discriminatory alternatives. Since the laws and regulations that the
LCB and the Task Force are examining now do not discriminate against out-of-state commercial interests, the
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Brooks case should encourage the State to avoid disrupting its own regulatory system, at least until the Costco
litigation has had a chance to work its way through all possible appeals.

In addition to its general approach, the Brooks case is also interesting because it supports the notion that
Washington, or any state that owns and operates state liquor stores, may legitimately choose to promote and/or
sell only locally-produced beer and wine produced, without any violation of the Commerce Clause.

4. What has the state of New York’s experience been with price posting? (Conway)

New York requires distributors to post their prices, and hold those prices for 1 month. Recent
complaints from retailers that the posted prices were not always fully reflected in the listings
provided to the retailers prompted the state’s Attorney General to launch an extensive
investigation. A representative from the state’s alcohol beverage control agency reports that this
investigation may result in legal action in the next couple of months.

Shelley Sieveking offered the following:

The State of New York has taken action against a group of wine, beer and spirits wholesalers to enforce the State's
price posting, uniform pricing, and money's worth laws, and to enjoin a variety of wholesale practices, including
requiring retailers to purchase certain brands in order to have access to other brands. Prices must be posted,
accessible to all licensees, and must be the actual delivered prices to all retailers. Wholesalers must not provide
discounts, rebates, or other payments directly to retailers, or pay for services and promotions the retailers would
otherwise have to pay for. Pricing and packaging practices that result in some retailers obtaining product for a lower
price than others are forbidden. Substantial fines were assessed for past violations, and a consent decree has been
entered which enjoins specific wholesale practices.

5. How much money (state resources only) is appropriated toward alcohol treatment
programs? (Curtis)

The LCB posed this question to the Department of Social and Health Services’ Division of
Alcohol and Substance Abuse (DASA), the state agency responsible for managing and tracking the
state’s alcohol and drug treatment programs. According to DASA, the very rough estimate of
expenditures for alcohol treatment identified as the primary treatment is $11.3 million of
General Fund State. The estimated adult expenditures are $7.6 million and the estimated youth
expenditures are $3.7 million.

DASA does not break out treatment expenditures by alcohol or chemical dependency treatment.
Instead their reported estimated expenditure includes both types of treatment. The estimates
provided above are based on alcohol as the primary treatment. The majority of DASA clients,
however, list alcohol as a secondary or tertiary dependency and it would be very difficult to arrive
at an estimate of what the expenditures for that treatment would be.

6. What would be the impact (if any) on state revenue if the mandatory mark-up was
eliminated altogether (as opposed to cost plus a percentage)? (Curtis)

To answer this question, we asked the manufacturing and distributor representatives on the Three-
Tier Task Force the following questions:
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Could help us respond to the following: "What would be the impact (if any) on state revenue if
the mandatory mark-up was eliminated altogether (as opposed to cost plus a percentage)?" It
would be helpful if you could provide some perspectives from your sector of the industry on this
question. For example, from a manufacturer or distributor perspective, what would you expect to
happen if the mandatory mark-up is eliminated? What are the average current mark-ups in your
tier? How are markups generally determined? Would the average markups be affected? Under
what circumstances would a manufacturer or distributor be likely to charge below the current
mandatory markup? Are there other, more subtle considerations that would need to be taken into
account?

We received the following response from Katie Jacoy (California Wine Institute).

Wine Institute believes that the impact to state revenues would be minimal, if any. Gallonage
taxes would NOT change, leaving the only possible impact being a reduction in revenue from
sales tax. When considering a sales tax impact, you are only talking about approximately 8.8% of
the price reduction to the consumer, if any. Most wineries currently charge above the minimum,
as they are in the business of making profit. We believe that this would continue to be the case
with most products if the mandatory minimum mark-up was eliminated. Wineries price their
products to reach an on-the-shelf price point at which their wines can compete in the marketplace,
except in specific circumstances discussed below. Wines are typically sold at the highest price the
market will bear. (Wineries do not price based on a formula of cost plus X, making Washington’s
law focusing on the “cost of production” disconnected from the realities of the marketplace.)

Removing the mandatory minimum mark-ups would enable wineries to manage inventory better,
for example it may allow a winery to offer reduced prices on an older vintage to make way for a
new product line in the warehouse, or to run national specials on products. Washington
consumers may be given choices that were previously not available to them because of the pricing
law. There could be increased sales associated with such buying opportunities, offsetting a
possible sales tax revenue decrease.

The vast majority of states have a robust regulated industry without mandatory minimum mark-up
provisions, indicating that the industry and most states are comfortable to let the marketplace
determine wine pricing.

7. Do any retailers currently offer wine/beer/spirits at cost plus 10% (as opposed to a higher
percentage)? (Do any retailers already bottom-out at the lowest mandatory markup?)
(Curtis)

To answer these questions, we posed the following to the retail representatives on the Task Force:

Do retailers currently offer wine and/or beer at cost plus 10% (as opposed to a higher
percentage)? And, Do any retailers "bottom out" at the lowest mandatory markup? (Since retailers
are not required to include a mandatory minimum mark up but are prohibited from selling below
cost, this question translates into "do retailers sell wine and/or beer at or just above cost?") Can
you share your experience with marking up beer and wine products? What is a typical or average
markup? If your firm does sell product at cost, what percentage of your sales would be at this level
and under what circumstances would you sell at cost (i.e., to clear out a product or to provide a
loss leader).
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We received the following responses:

From Steve Lynn (Specialty Wine Shop Owner)

Let me give you some prices that are general for the wine retail industry (stand alone groups that
have no ability to generate loss leaders).

Most distributors recommend a 43% markup on wine. You need to work through two typical
numerical expressions: these are markup (43%) and margin (30%).

So if you take the wholesale price and divide by 0.7 you get a 30% margin which is equal to a 43%
markup.

Most bottle shops are between 25% and 45% margin. Typically grocery stores are between 25%
and 35%, but I would confirm this with a grocery chain or two.

A business making a 30% margin is a low margin and so volume has to be the driver. As an
example, many gifts in gift stores have a margin of at least 50% to 100%, as do specialty foods.

So very rarely, a store might have a sale at 20% price reductions or more, but it all depended on
the price they started at. If it was marked up 43% and then 20% off, it is still above 10%. If a
store had the capability of running specials at less than purchase price, they would need a revenue
source at a greater margin to be sure to be in a positive cash perspective.

You can see how price wars work then, you need to have other products you make more on so
you can take less margin on the sale item.

Now a whole new issue comes up when an item goes on post off. When this happens, the
distributor marks a product off and then that is the new wholesale price. Here is an example, a
wine is going on post off, it is normally priced at $15.29 wholesale and will now be dropped to
$10.49 on post off. The reason for the post off is a change in vintage is coming.

So if a retailer then applied a 43% markup it would typically retail for $21.84. During the post off
a 33% markup might be used to move the wine and then the margin is only 25% and the retail
price is $13.99. So the customer would see an approximate $8.00 savings and the markup on the
wine only changed 10%.

Post offs can be helpful if you don't own the wine at the higher price. If you already purchased or
have remaining inventory, then the post off cuts into the markup/margin you expected to get for
the wine if you pass the savings on to your customers. If you don't and you charge the same for
the wine as you have in your inventory then you make a larger markup/margin on the wine
purchased during a post off.

This also creates a situation where knowing when post offs are coming matters, as you can charge
less than a competitor for the same wine. On the other hand, wines on post off are done typically
because they are not moving as quickly as the distributor would like, and so doing business on
post offs is not a strong business model, except as done in warehouse business.

Let me know if this helps.

From John McKay (Costco)
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From Costco's perspective we average just over 10% mark-up on beer and wine. Beer is typically
sold below 10%, often in the 5% range. We will generally match the low seller in the market, and
on beer this is generally around 5%. Local craft beers are more often sold with a 10-12% mark-
up. Wine is generally in 10-13% mark up. This allows us to compete with grocers, at times
however the market dictates lower pricing to be competitive. The other warehouse club competes
vigorously and appears to be following a similar pricing model.

From Perry Park (Convenience Store Owner, KAGRO representative)
To answer your question regarding the markup on beer and wine, somewhere around 25%- 30%
would be an average on most of them. But there would be an instances where you may overlook
the price increase or decrease on some product in certain month, because the price has been the
same for such a long time, you simply overlook or doesn't check the price. In these cases, I have
had some wine margined at or around 10%, but these do not happen very often.

On the other hand, I have had wines and beer above 30% margin as well for the same reasons
indicated above.

I believe if you take advantage of the post off pricing, you manage your margins better, and it
works better to stabilize the pricing market for the consumers. Small C- stores have to rely on
good margins and convenience for the customers because we cannot compete with big chain
stores on volumes.

As far as clearing out the slow products at low margin, It does happen from time to time but not
enough to really impact your cost margin. Again we're looking for margin rather than volume.

8. Minimum mark ups in other states (Conway)

Of the 17 states responding to the survey, two states (other than Washington) report requiring a
minimum mandatory markup. Utah (a control state) reported a 64.5% markup by the state for all
products it sells to retailers and consumers (distilled spirits, heavy beer and wine); and Wyoming
(also a control state) reported a 17.5% markup for wine and spirits only.

9. What do other control states do related to selling beer and wine? (Conway)

See the results of the Survey of States: State Regulations Related to the Distribution and Sale of
Beer and Wine.
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10. How do sales of fortified wine and strong beer in private retail outlets compare with sales
of those products in state liquor stores? [Curtis]

The LCB provided the following information comparing the sales of fortified wines as a
percentage of all wines sold in private retail and state liquor store outlets. Similar comparative data
is not available for strong beer.

Wine 14 % and Under vs 14%+ Relationship

FY 05 5.7%
FY 04 4.8%
FY 03 4.0%

Wine 14% and Under vs 14%+ Relationship
Jun-06 7.9%
Dec-05 9.0%
Jun-05 7.7%
Dec-04 7.8%

Relationship- Wine Sales-14+% alch vs 14% and lower

Private Retailers-3 year history
Liter Tax Reports

LCB State Liquor Store Statistics -- 3 year History
Based on single month case sales
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11. Please provide Washington data for past 10 years on beer and wine sales and market share,
including Washington wine/beer vs. other manufacturers? (Conway)

The first two charts below provide information about the LCB’s sales of wine and beer over the
past 10 years. Sales data are reported as total dollars sold, the number of cases sold, and the LCB’s
total share of the wine sale market by year.

The third chart (on the following page) shows breaks out total wine sales by sales of Washington
wines, and sales of wine produced outside of Washington, by retail outlet type.

Dollar Sales Case Sales Market Share
FY 1996 $19,512,851 396,862 7.9%
FY 1997 $24,499,859 499,454 9.8%
FY 1998 $29,349,252 552,545 10.4%
FY 1999 $32,896,374 592,774 11.0%
FY 2000 $35,872,800 589,878 10.3%
FY 2001 $36,802,779 578,344 9.6%
FY 2002 $38,039,620 593,220 9.8%
FY 2003 $39,045,711 606,779 9.0%
FY 2004 $38,144,333 591,391 8.3%
FY 2005 $38,891,883 590,576 8.2%
FY 2006 $36,542,280 513,217 7% *
* YTD through May

Dollar Sales Case Sales Market Share
FY 1996 $1,219,414 72,614 0.169%
FY 1997 $1,221,711 71,121 0.158%
FY 1998 $1,177,735 63,734 0.140%
FY 1999 $1,140,694 58,808 0.128%
FY 2000 $689,484 34,036 0.071%
FY 2001 $760,228 37,121 0.076%
FY 2002 $807,032 36,675 0.081%
FY 2003 $814,048 36,623 0.075%
FY 2004 $920,190 38,219 0.074%
FY 2005 $884,353 36,794 0.074%
FY 2006 $717,020 26,296 Available Sept

Wine Sales FY '96-'06

Beer Sales FY '96-'06

LCB SALES/ WINE AND BEER

Source: WSLCB
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Channel:
Dollars Cases Dollars Cases

LCB * 35.6% 29.7% 64.4% 70.3%
Grocery ** 25.0% 17.0% 75.0% 83.0%

Drug *** 18.0% 15.0% 82.0% 85.0%
Mass (e.g. Target) ** 24.0% 16.0% 76.0% 84.0%

Club ** 28.0% 17.0% 72.0% 83.0%
* LCB Wine Sales for July 2006

** SMWE
*** SMWE Estimates

Percent of Washington Wine Sales by Retail Channel

WA Produced Wine
Wine Produced Outside

WA

SMWE – Ste. Michelle Wine Estates

Source: WSLCB

12. Can state stores favor in-state products? (Keiser)

According to the LCB, from a retail perspective, the state can employ a marketing strategy
that favors in-state products as a response to customer demand, as long as it does not discriminate
against out of state products. Discrimination against out of state products is constitutionally
suspect and open to legal challenge.

13. What percentage of Washington wines sold in state liquor stores comes from new
wineries? (S. Lynn)

There were 357 in-state wineries at the end of fiscal year 2005 (June 30, 2005). LCB liquor stores
have carried products from 117 in-state wineries. Of these 117 wineries, more than 60% had been
issued their license in the past six years (FY 05 and sooner). (Data provided by LCB.)

14. Please provide information on states’ costs associated with abuse (Sullivan)

In 1999, the Division of Alcohol and Substance Abuse commissioned a study to provide this
information. According to the results of that study, in 1996, the economic cost of alcohol abuse
was approximately $1.47 billion. (Estimated at 59% of the total economic cost of drug and alcohol
abuse of $2.54 billion.) Although Dr. Wickizer’s study did not separate the alcohol abuse costs
from drug abuse at a more detailed level, applying the 59% metric, the costs would have been as
follows:



Appendix J
Task Force Data Request Summary

Appendix J – Task Force Data Request Summary
Page 12

ECONOMIC COSTS ASSOCIATED WITH ALCOHOL
ABUSE IN WASHINGTON STATE, 1996

Cost Category Total Cost Amount
attributable to
Alcohol Abuse

(59%)

Mortality $929 million $548 million

Crime $541 million $319 million

Morbidity $369 million $217 million

Other related costs $254 million $149 million

Medical Care $211 million $124 million

Other diseases $81 million $47 million

Treatment $160 million $94 million
Source: Derived from “The Economic Costs of Drug and Alcohol Abuse in Washington
State, 1996”. Prepared for Division of Alcohol and Substance Abuse, Department of
Social and Health Services, 1999.

According to Dr. Wickizer, this study will be updated this fall, providing much more reliable and
current information.

15. Please provide data regarding the sale of beer in state liquor stores by (quantity and dollar
volume.) (Conway)

16. Please provide data on enforcement/arrests for violations in state stores vs. private
retailers. (Keiser)

The following data was provided by the LCB:

Fiscal Year Dollar Sales Case Sales
1996 $1,219,414 72,614
1997 $1,221,711 71,121
1998 $1,177,735 63,734
1999 $1,140,694 58,808
2000 $689,484 34,036
2001 $760,228 37,121
2002 $807,032 36,675
2003 $814,048 36,623
2004 $920,190 38,219
2005 $884,353 36,794
2006 $717,020 26,296

Source: LCB, 8/18/06

BEER SALES IN STATE LIQUOR STORES FY'96 to '06
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The compliance rate for all liquor stores (January – June 2006) was 81% (85% for LCB state-run
stores and 73% for contract stores).

The compliance rate for private retailers (12-month rolling average ending June 2006) is 84.2%.

17. Please provide a breakout of beer/wine revenue and taxes – where do they go?
(Keiser/Conway)

The link below connects to an LCB brochure that describes how liquor revenues (including beer
and wine) are distributed in Washington.

http://www.liq.wa.gov/publications/2006_Brochure.pdf

18. Please provide state-by-state information on beer and wine consumption rates. (T. Carr)

Tom Carr provided this link to the National Institute of Alcohol Abuse and Alcoholism (NIAAA)
database. This provides a state-by-state comparison of per capita consumption rates from 1970 to
2003. In addition to overall consumption rates, consumption rates are provided for beer, wine,
and distilled spirits.

http://www.niaaa.nih.gov/Resources/DatabaseResources/QuickFacts/AlcoholSales/consum03.h
tm

Note: For ease of review, we have extracted the consumption rates for all states for just 2003 (the
most recent data provided). This chart is provided in a separate document.

19. What has been the impact on state revenues (not sales) since 2005 wine markup to 43%?
(Keiser) Information unavailable.

20. What would be the impact on Washington wine/wineries if LCB does not sell wine?
(Conway) Information unavailable.

21. How much money does the state receive from sales tax on liquor (wine/beer/spirits)?
(Curtis) Information unavailable.



Consumption Rates - Alphabetical Sort

Beer Wine Spirits
All 

beverages
Beer Wine All

Alabama 1.18 0.19 0.52 1.89 33 38 45
Alaska 1.27 0.37 0.79 2.43 24 19 13
Arizona 1.41 0.37 0.71 2.48 13 18 11
Arkansas 1.06 0.14 0.56 1.76 42 47 47
California 1.06 0.50 0.65 2.22 41 9 29
Colorado 1.34 0.40 0.87 2.60 18 15 7
Connecticut 0.93 0.52 0.77 2.22 48 6 28
Delaware 1.37 0.56 1.17 3.11 16 4 3
Florida 1.32 0.44 0.86 2.63 22 13 6
Georgia 1.19 0.26 0.66 2.11 32 28 36
Hawaii 1.30 0.42 0.67 2.39 23 14 18
Idaho 1.14 0.64 0.54 2.33 36 2 24
Illinois 1.25 0.35 0.74 2.34 26 21 23
Indiana 1.11 0.21 0.64 1.96 39 37 41
Iowa 1.37 0.15 0.53 2.05 17 44 37
Kansas 1.15 0.17 0.56 1.88 35 42 46
Kentucky 1.03 0.15 0.56 1.74 45 45 48
Louisiana 1.42 0.25 0.73 2.39 11 30 19
Maine 1.24 0.39 0.73 2.36 27 17 20
Maryland 1.02 0.32 0.77 2.11 46 23 35
Massachusetts 1.10 0.56 0.82 2.48 40 5 10
Michigan 1.17 0.26 0.70 2.13 34 29 34
Minnesota 1.21 0.29 0.90 2.41 29 25 15
Mississippi 1.40 0.12 0.62 2.14 14 49 33
Missouri 1.33 0.25 0.68 2.26 19 31 25
Montana 1.55 0.33 0.72 2.59 4 22 8
Nebraska 1.42 0.18 0.63 2.23 12 39 27
Nevada 1.76 0.62 1.25 3.63 1 3 2
New Hampshire 1.72 0.70 1.61 4.03 2 1 1
New Jersey 0.95 0.50 0.79 2.24 47 10 26
New Mexico 1.52 0.27 0.61 2.40 7 26 16
New York 0.93 0.40 0.61 1.93 49 16 43
North Carolina 1.21 0.27 0.52 2.00 30 27 40
North Dakota 1.53 0.17 0.86 2.56 5 41 9
Ohio 1.33 0.22 0.48 2.03 20 36 39
Oklahoma 1.06 0.13 0.73 1.93 43 48 44
Oregon 1.20 0.47 0.68 2.35 31 11 21
Pennsylvania 1.46 0.23 0.51 2.20 9 33 30
Rhode Island 1.12 0.51 0.79 2.42 38 8 14
South Carolina 1.38 0.23 0.74 2.35 15 35 22
South Dakota 1.51 0.16 0.73 2.40 8 43 17
Tennessee 1.26 0.18 0.52 1.96 25 40 42
Texas 1.46 0.23 0.51 2.19 10 34 32
Utah 0.77 0.15 0.39 1.31 50 46 50
Vermont 1.32 0.51 0.64 2.47 21 7 12
Virginia 1.14 0.36 0.53 2.03 37 20 38
Washington 1.05 0.46 0.67 2.19 44 12 31
West Virginia 1.23 0.10 0.38 1.71 28 50 49
Wisconsin 1.52 0.29 1.00 2.81 6 24 5
Wyoming 1.69 0.23 0.90 2.82 3 32 4

PER CAPITA 2003 CONSUMPTION RATES - Alphabetical Sort

Sources: Alcohol Epidemiologic Data System. Lakins, N.E.; Williams, G.D.; Yi, H.; and Hilton, M.E. 
Surveillance Report #73: Apparent Per Capita Alcohol Consumption: National, State, and Regional 
Trends, 1970–2003. Bethesda, MD: National Institute on Alcohol Abuse and Alcoholism, Division of 
Epidemiology and Prevention Research (August 2005).

Alcohol Epidemiologic Data System. Nephew, T.M., Yi, H., Williams, G.D., Stinson, F.S., and Dufour, 
M.C. U.S. Alcohol Epidemiologic Data Reference Manual, Vol. 1, 4th ed. U.S. Apparent Consumption of 

Alcoholic Beverages Based on State Sales, Taxation, or Receipt Data. Washington, DC: NIAAA. NIH 
Publication No. 04-5563 (June 2004).

http://www.niaaa.nih.gov/Resources/DatabaseResources/QuickFacts/AlcoholSales/consum03.htm
Per capita alcohol consumption, based on alcohol sales data
Per capita ethanol consumption for States, census regions, and the United States, 2003. (Gallons of 
ethanol, based on population age 14 and older)

Per Capita Consumption 
Standing (1 highest/ 50 lowest)

State or other 
geographic area 
(control states 

shaded in green)

Per capita consumption (2003)
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All Alcoholic Beverage Consumtion - 2003

Beer Wine Spirits
All 

beverages
Beer Wine All

New Hampshire 1.72 0.70 1.61 4.03 2 1 1
Nevada 1.76 0.62 1.25 3.63 1 3 2
Delaware 1.37 0.56 1.17 3.11 16 4 3
Wyoming 1.69 0.23 0.90 2.82 3 32 4
Wisconsin 1.52 0.29 1.00 2.81 6 24 5
Florida 1.32 0.44 0.86 2.63 22 13 6
Colorado 1.34 0.40 0.87 2.60 18 15 7
Montana 1.55 0.33 0.72 2.59 4 22 8
North Dakota 1.53 0.17 0.86 2.56 5 41 9
Massachusetts 1.10 0.56 0.82 2.48 40 5 10
Arizona 1.41 0.37 0.71 2.48 13 18 11
Vermont 1.32 0.51 0.64 2.47 21 7 12
Alaska 1.27 0.37 0.79 2.43 24 19 13
Rhode Island 1.12 0.51 0.79 2.42 38 8 14
Minnesota 1.21 0.29 0.90 2.41 29 25 15
New Mexico 1.52 0.27 0.61 2.40 7 26 16
South Dakota 1.51 0.16 0.73 2.40 8 43 17
Hawaii 1.30 0.42 0.67 2.39 23 14 18
Louisiana 1.42 0.25 0.73 2.39 11 30 19
Maine 1.24 0.39 0.73 2.36 27 17 20
Oregon 1.20 0.47 0.68 2.35 31 11 21
South Carolina 1.38 0.23 0.74 2.35 15 35 22
Illinois 1.25 0.35 0.74 2.34 26 21 23
Idaho 1.14 0.64 0.54 2.33 36 2 24
Missouri 1.33 0.25 0.68 2.26 19 31 25
New Jersey 0.95 0.50 0.79 2.24 47 10 26
Nebraska 1.42 0.18 0.63 2.23 12 39 27
Connecticut 0.93 0.52 0.77 2.22 48 6 28
California 1.06 0.50 0.65 2.22 41 9 29
Pennsylvania 1.46 0.23 0.51 2.20 9 33 30
Washington 1.05 0.46 0.67 2.19 44 12 31
Texas 1.46 0.23 0.51 2.19 10 34 32
Mississippi 1.40 0.12 0.62 2.14 14 49 33
Michigan 1.17 0.26 0.70 2.13 34 29 34
Maryland 1.02 0.32 0.77 2.11 46 23 35
Georgia 1.19 0.26 0.66 2.11 32 28 36
Iowa 1.37 0.15 0.53 2.05 17 44 37
Virginia 1.14 0.36 0.53 2.03 37 20 38
Ohio 1.33 0.22 0.48 2.03 20 36 39
North Carolina 1.21 0.27 0.52 2.00 30 27 40
Indiana 1.11 0.21 0.64 1.96 39 37 41
Tennessee 1.26 0.18 0.52 1.96 25 40 42
New York 0.93 0.40 0.61 1.93 49 16 43
Oklahoma 1.06 0.13 0.73 1.93 43 48 44
Alabama 1.18 0.19 0.52 1.89 33 38 45
Kansas 1.15 0.17 0.56 1.88 35 42 46
Arkansas 1.06 0.14 0.56 1.76 42 47 47
Kentucky 1.03 0.15 0.56 1.74 45 45 48
West Virginia 1.23 0.10 0.38 1.71 28 50 49
Utah 0.77 0.15 0.39 1.31 50 46 50

PER CAPITA 2003 CONSUMPTION RATES - ALL BEVERAGES
http://www.niaaa.nih.gov/Resources/DatabaseResources/QuickFacts/AlcoholSales/consum03.htm

Per capita alcohol consumption, based on alcohol sales data
Per capita ethanol consumption for States, census regions, and the United States, 2003. (Gallons of 

ethanol, based on population age 14 and older)

Sort by ALL Beverages - Highest to Lowest Consumption (2003)  
Washington is ranked at 31 of 50

Per Capita Consumption 
Standing (1 highest/ 50 lowest)

State or other 
geographic area 
(control states 

shaded in green)

Per capita consumption

2003 Consumption of All Beverages - Page 1



Beer Consumption

Beer Wine Spirits
All 

beverages
Beer Wine All

Nevada 1.76 0.62 1.25 3.63 1 3 2
New Hampshire 1.72 0.70 1.61 4.03 2 1 1
Wyoming 1.69 0.23 0.90 2.82 3 32 4
Montana 1.55 0.33 0.72 2.59 4 22 8
North Dakota 1.53 0.17 0.86 2.56 5 41 9
Wisconsin 1.52 0.29 1.00 2.81 6 24 5
New Mexico 1.52 0.27 0.61 2.40 7 26 16
South Dakota 1.51 0.16 0.73 2.40 8 43 17
Pennsylvania 1.46 0.23 0.51 2.20 9 33 30
Texas 1.46 0.23 0.51 2.19 10 34 32
Louisiana 1.42 0.25 0.73 2.39 11 30 19
Nebraska 1.42 0.18 0.63 2.23 12 39 27
Arizona 1.41 0.37 0.71 2.48 13 18 11
Mississippi 1.40 0.12 0.62 2.14 14 49 33
South Carolina 1.38 0.23 0.74 2.35 15 35 22
Delaware 1.37 0.56 1.17 3.11 16 4 3
Iowa 1.37 0.15 0.53 2.05 17 44 37
Colorado 1.34 0.40 0.87 2.60 18 15 7
Missouri 1.33 0.25 0.68 2.26 19 31 25
Ohio 1.33 0.22 0.48 2.03 20 36 39
Vermont 1.32 0.51 0.64 2.47 21 7 12
Florida 1.32 0.44 0.86 2.63 22 13 6
Hawaii 1.30 0.42 0.67 2.39 23 14 18
Alaska 1.27 0.37 0.79 2.43 24 19 13
Tennessee 1.26 0.18 0.52 1.96 25 40 42
Illinois 1.25 0.35 0.74 2.34 26 21 23
Maine 1.24 0.39 0.73 2.36 27 17 20
West Virginia 1.23 0.10 0.38 1.71 28 50 49
Minnesota 1.21 0.29 0.90 2.41 29 25 15
North Carolina 1.21 0.27 0.52 2.00 30 27 40
Oregon 1.20 0.47 0.68 2.35 31 11 21
Georgia 1.19 0.26 0.66 2.11 32 28 36
Alabama 1.18 0.19 0.52 1.89 33 38 45
Michigan 1.17 0.26 0.70 2.13 34 29 34
Kansas 1.15 0.17 0.56 1.88 35 42 46
Idaho 1.14 0.64 0.54 2.33 36 2 24
Virginia 1.14 0.36 0.53 2.03 37 20 38
Rhode Island 1.12 0.51 0.79 2.42 38 8 14
Indiana 1.11 0.21 0.64 1.96 39 37 41
Massachusetts 1.10 0.56 0.82 2.48 40 5 10
California 1.06 0.50 0.65 2.22 41 9 29
Arkansas 1.06 0.14 0.56 1.76 42 47 47
Oklahoma 1.06 0.13 0.73 1.93 43 48 44
Washington 1.05 0.46 0.67 2.19 44 12 31
Kentucky 1.03 0.15 0.56 1.74 45 45 48
Maryland 1.02 0.32 0.77 2.11 46 23 35
New Jersey 0.95 0.50 0.79 2.24 47 10 26
Connecticut 0.93 0.52 0.77 2.22 48 6 28
New York 0.93 0.40 0.61 1.93 49 16 43
Utah 0.77 0.15 0.39 1.31 50 46 50

PER CAPITA 2003 CONSUMPTION RATES - BEER
http://www.niaaa.nih.gov/Resources/DatabaseResources/QuickFacts/AlcoholSales/consum03.htm

Per capita alcohol consumption, based on alcohol sales data
Per capita ethanol consumption for States, census regions, and the United States, 2003. (Gallons of 

ethanol, based on population age 14 and older)

Sort by BEER Consumption (2003) - Highest to Lowest Consumption
Washington is ranked at 44 of 50

State or other 
geographic area 
(control states 

shaded in green)

Per capita consumption
Per Capita Consumption 

Standing (1 highest/ 50 lowest)

Beer Consumption Sort - Page 1



Wine Consumption

Beer Wine Spirits
All 

beverages
Beer Wine All

New Hampshire 1.72 0.70 1.61 4.03 2 1 1
Idaho 1.14 0.64 0.54 2.33 36 2 24
Nevada 1.76 0.62 1.25 3.63 1 3 2
Delaware 1.37 0.56 1.17 3.11 16 4 3
Massachusetts 1.10 0.56 0.82 2.48 40 5 10
Connecticut 0.93 0.52 0.77 2.22 48 6 28
Vermont 1.32 0.51 0.64 2.47 21 7 12
Rhode Island 1.12 0.51 0.79 2.42 38 8 14
California 1.06 0.50 0.65 2.22 41 9 29
New Jersey 0.95 0.50 0.79 2.24 47 10 26
Oregon 1.20 0.47 0.68 2.35 31 11 21
Washington 1.05 0.46 0.67 2.19 44 12 31
Florida 1.32 0.44 0.86 2.63 22 13 6
Hawaii 1.30 0.42 0.67 2.39 23 14 18
Colorado 1.34 0.40 0.87 2.60 18 15 7
New York 0.93 0.40 0.61 1.93 49 16 43
Maine 1.24 0.39 0.73 2.36 27 17 20
Arizona 1.41 0.37 0.71 2.48 13 18 11
Alaska 1.27 0.37 0.79 2.43 24 19 13
Virginia 1.14 0.36 0.53 2.03 37 20 38
Illinois 1.25 0.35 0.74 2.34 26 21 23
Montana 1.55 0.33 0.72 2.59 4 22 8
Maryland 1.02 0.32 0.77 2.11 46 23 35
Wisconsin 1.52 0.29 1.00 2.81 6 24 5
Minnesota 1.21 0.29 0.90 2.41 29 25 15
New Mexico 1.52 0.27 0.61 2.40 7 26 16
North Carolina 1.21 0.27 0.52 2.00 30 27 40
Georgia 1.19 0.26 0.66 2.11 32 28 36
Michigan 1.17 0.26 0.70 2.13 34 29 34
Louisiana 1.42 0.25 0.73 2.39 11 30 19
Missouri 1.33 0.25 0.68 2.26 19 31 25
Wyoming 1.69 0.23 0.90 2.82 3 32 4
Pennsylvania 1.46 0.23 0.51 2.20 9 33 30
Texas 1.46 0.23 0.51 2.19 10 34 32
South Carolina 1.38 0.23 0.74 2.35 15 35 22
Ohio 1.33 0.22 0.48 2.03 20 36 39
Indiana 1.11 0.21 0.64 1.96 39 37 41
Alabama 1.18 0.19 0.52 1.89 33 38 45
Nebraska 1.42 0.18 0.63 2.23 12 39 27
Tennessee 1.26 0.18 0.52 1.96 25 40 42
North Dakota 1.53 0.17 0.86 2.56 5 41 9
Kansas 1.15 0.17 0.56 1.88 35 42 46
South Dakota 1.51 0.16 0.73 2.40 8 43 17
Iowa 1.37 0.15 0.53 2.05 17 44 37
Kentucky 1.03 0.15 0.56 1.74 45 45 48
Utah 0.77 0.15 0.39 1.31 50 46 50
Arkansas 1.06 0.14 0.56 1.76 42 47 47
Oklahoma 1.06 0.13 0.73 1.93 43 48 44
Mississippi 1.40 0.12 0.62 2.14 14 49 33
West Virginia 1.23 0.10 0.38 1.71 28 50 49

PER CAPITA 2003 CONSUMPTION RATES - WINE
http://www.niaaa.nih.gov/Resources/DatabaseResources/QuickFacts/AlcoholSales/consum03.htm

Per capita alcohol consumption, based on alcohol sales data
Per capita ethanol consumption for States, census regions, and the United States, 2003. (Gallons of 

ethanol, based on population age 14 and older)

Sort by WINE Consumption (2003) - Highest to Lowest 
Washington is ranked at 12 of 50

State or other 
geographic area 
(control states 

shaded in green)

Per capita consumption
Per Capita Consumption 

Standing (1 highest/ 50 lowest)
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Beer Production

Beer Wine All Rank
BEER 

Production
Rank

California 41 9 29 568,628,053 90.22% 1 21,931,802      1
Colorado 18 15 7 114,496 0.02% 24 21,077,114      2
Texas 10 34 32 955,187 0.15% 9 19,382,482      3
Ohio 20 36 39 857,339 0.14% 10 19,002,543      4
Virginia 37 20 38 717,345 0.11% 14 14,595,558      5
Missouri 19 31 25 852,668 0.14% 11 14,000,000     6
Georgia 32 28 36 134,585 0.02% 22 13,000,000     7
Florida 22 13 6 1,410,270 0.22% 6 8,972,331        8
Wisconsin 6 24 5 375,064 0.06% 19 8,912,189        9
New York 49 16 43 29,011,382 4.60% 2 8,021,559        10
New Jersey 47 10 26 1,602,684 0.25% 5 7,000,000       11
North Carolina 30 27 40 736,394 0.12% 13 6,000,000       12
Pennsylvania 9 33 30 568,249 0.09% 15 3,257,410        13
New Hampshire 2 1 1 0 0.00% 3,000,000       14
Oregon 31 11 21 1,996,342 0.32% 4 641,741           15
Washington 44 12 31 16,514,248 2.62% 3 248,200           16
Minnesota 29 25 15 0 0.00% 208,724           17
Indiana 39 37 41 436,934 0.07% 18 191,194           18
Vermont 21 7 12 1,185,013 0.19% 8 179,387           19
Kentucky 45 45 48 1,238,261 0.20% 7 117,786           20
Massachusetts 40 5 10 39,570 0.01% 28 113,477           21
Alaska 24 19 13 0 0.00% 113,023           22
Michigan 34 29 34 808,093 0.13% 12 90,128            23
Maine 27 17 20 13,381 0.00% 32 85,133            24
Maryland 46 23 35 144,667 0.02% 20 52,031            25
Montana 4 22 8 0 0.00% 50,385            26
Arizona 13 18 11 21,143 0.00% 31 27,861            27
Louisiana 11 30 19 0 0.00% 17,863            28
Nevada 1 3 2 0 0.00% 8,937              29
Nebraska 12 39 27 0 0.00% 8,303              30
New Mexico 7 26 16 548,610 0.09% 16 7,765              31
Hawaii 23 14 18 0 0.00% 7,260              32
Idaho 36 2 24 510,077 0.08% 17 6,938              33
Iowa 17 44 37 52,838 0.01% 25 5,706              34
Connecticut 48 6 28 50,681 0.01% 27 4,645              35
Kansas 35 42 46 0 0.00% 4,484              36
South Carolina 15 35 22 10,025 0.00% 34 4,414              37
Wyoming 3 32 4 0 0.00% 4,224              38
Delaware 16 4 3 0 0.00% 1,702              39
Rhode Island 38 8 14 33,901 0.01% 29 1,289              40
South Dakota 8 43 17 0 0.00% 84                   41
Tennessee 25 40 42 143,660 0.02% 21 NO INFO
Illinois 26 21 23 118,553 0.02% 23 NA
Arkansas 42 47 47 52,800 0.01% 26 NO INFO
West Virginia 28 50 49 30,440 0.00% 30 NA
Mississippi 14 49 33 12,987 0.00% 33 NO INFO
Alabama 33 38 45 125 0.00% 35 NA
North Dakota 5 41 9 0 0.00% NA
Oklahoma 43 48 44 0 0.00% NO INFO
Utah 50 46 50 0 0.00% NO INFO

Beer production/gallons 
2005. From 

www.beerinstitute.org 
/statistics.asp

WINE PRODUCTION

Sort by BEER PRODUCTION (2005) - Highest to Lowest 
Production

Washington is ranked at 3 of 50

State or other 
geographic area 
(control states 

shaded in green)

Per Capita Consumption (2003) 
Standing (1 highest/ 50 lowest)

Wine production/gallons. July 
2004 - June 2005. From 
www.wineamerica.org 
/newsroom/data.htm
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Wine Production

Beer Wine All Rank
BEER 

Production
Rank

California 41 9 29 568,628,053 90.22% 1 21,931,802      1
New York 49 16 43 29,011,382 4.60% 2 8,021,559        10
Washington 44 12 31 16,514,248 2.62% 3 248,200           16
Oregon 31 11 21 1,996,342 0.32% 4 641,741           15
New Jersey 47 10 26 1,602,684 0.25% 5 7,000,000       11
Florida 22 13 6 1,410,270 0.22% 6 8,972,331        8
Kentucky 45 45 48 1,238,261 0.20% 7 117,786           20
Vermont 21 7 12 1,185,013 0.19% 8 179,387           19
Texas 10 34 32 955,187 0.15% 9 19,382,482      3
Ohio 20 36 39 857,339 0.14% 10 19,002,543      4
Missouri 19 31 25 852,668 0.14% 11 14,000,000     6
Michigan 34 29 34 808,093 0.13% 12 90,128             23
North Carolina 30 27 40 736,394 0.12% 13 6,000,000       12
Virginia 37 20 38 717,345 0.11% 14 14,595,558      5
Pennsylvania 9 33 30 568,249 0.09% 15 3,257,410        13
New Mexico 7 26 16 548,610 0.09% 16 7,765               31
Idaho 36 2 24 510,077 0.08% 17 6,938               33
Indiana 39 37 41 436,934 0.07% 18 191,194           18
Wisconsin 6 24 5 375,064 0.06% 19 8,912,189        9
Maryland 46 23 35 144,667 0.02% 20 52,031             25
Tennessee 25 40 42 143,660 0.02% 21 NO INFO
Georgia 32 28 36 134,585 0.02% 22 13,000,000     7
Illinois 26 21 23 118,553 0.02% 23 NA
Colorado 18 15 7 114,496 0.02% 24 21,077,114      2
Iowa 17 44 37 52,838 0.01% 25 5,706               34
Arkansas 42 47 47 52,800 0.01% 26 NO INFO
Connecticut 48 6 28 50,681 0.01% 27 4,645               35
Massachusetts 40 5 10 39,570 0.01% 28 113,477           21
Rhode Island 38 8 14 33,901 0.01% 29 1,289               40
West Virginia 28 50 49 30,440 0.00% 30 NA
Arizona 13 18 11 21,143 0.00% 31 27,861             27
Maine 27 17 20 13,381 0.00% 32 85,133             24
Mississippi 14 49 33 12,987 0.00% 33 NO INFO
South Carolina 15 35 22 10,025 0.00% 34 4,414               37
Alabama 33 38 45 125 0.00% 35 NA
New Hampshire 2 1 1 0 0.00% 3,000,000       14
Minnesota 29 25 15 0 0.00% 208,724           17
Alaska 24 19 13 0 0.00% 113,023           22
Montana 4 22 8 0 0.00% 50,385             26
Louisiana 11 30 19 0 0.00% 17,863             28
Nevada 1 3 2 0 0.00% 8,937               29
Nebraska 12 39 27 0 0.00% 8,303               30
Hawaii 23 14 18 0 0.00% 7,260               32
Kansas 35 42 46 0 0.00% 4,484               36
Wyoming 3 32 4 0 0.00% 4,224               38
Delaware 16 4 3 0 0.00% 1,702               39
South Dakota 8 43 17 0 0.00% 84                    41
North Dakota 5 41 9 0 0.00% NA
Oklahoma 43 48 44 0 0.00% NO INFO
Utah 50 46 50 0 0.00% NO INFO

Wine production/gallons. July 
2004 - June 2005. From 
www.wineamerica.org 
/newsroom/data.htm

Beer production/gallons 
2005. From 

www.beerinstitute.org 
/statistics.asp

Sort by WINE PRODUCTION (7/04 - 6/05) - Highest to Lowest 
Production

Washington is ranked at 3 of 50

WINE PRODUCTION

State or other 
geographic area 
(control states 

shaded in green)

Per Capita Consumption (2003) 
Standing (1 highest/ 50 lowest)
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Alcohol Dependency 2000-2001

Alcohol Dependence, by Age Group and State:
 Annual Averages Based on 2000 and 2001 
NHSDAs

12–17 18–25
26 or 
Older

Beer Wine Spirits
All 

beverages
Beer Wine All Estimate Estimate Estimate Estimate

Louisiana 1.42 0.25 0.73 2.39 11 30 19 2.85 2.76 5.83 2.27
New Mexico 1.52 0.27 0.61 2.40 7 26 16 2.84 2.96 6.12 2.2
Mississippi 1.40 0.12 0.62 2.14 14 49 33 2.81 1.93 4.84 2.55
South Dakota 1.51 0.16 0.73 2.40 8 43 17 2.73 3.01 7 1.86
Alaska 1.27 0.37 0.79 2.43 24 19 13 2.69 2.86 5.18 2.13
Oklahoma 1.06 0.13 0.73 1.93 43 48 44 2.65 1.98 5.57 2.22
California 1.06 0.50 0.65 2.22 41 9 29 2.63 1.75 4.9 2.33
Illinois 1.25 0.35 0.74 2.34 26 21 23 2.6 1.59 6.23 2.12
Oregon 1.20 0.47 0.68 2.35 31 11 21 2.59 2.22 5.49 2.17
Montana 1.55 0.33 0.72 2.59 4 22 8 2.57 2.62 7.94 1.63
North Dakota 1.53 0.17 0.86 2.56 5 41 9 2.57 2.71 6.75 1.74
Arizona 1.41 0.37 0.71 2.48 13 18 11 2.55 2.47 4.78 2.16
Idaho 1.14 0.64 0.54 2.33 36 2 24 2.55 2.09 5.94 1.91
Vermont 1.32 0.51 0.64 2.47 21 7 12 2.55 2.1 6.54 1.97
Colorado 1.34 0.40 0.87 2.60 18 15 7 2.54 2.01 5.87 2.03
Nebraska 1.42 0.18 0.63 2.23 12 39 27 2.53 2.64 5.76 1.92
Massachusetts 1.10 0.56 0.82 2.48 40 5 10 2.49 2.26 5.22 2.12
Minnesota 1.21 0.29 0.90 2.41 29 25 15 2.49 2.21 6.95 1.74
Washington 1.05 0.46 0.67 2.19 44 12 31 2.45 2.9 5.18 1.92
Wyoming 1.69 0.23 0.90 2.82 3 32 4 2.43 2.54 6.23 1.66
Delaware 1.37 0.56 1.17 3.11 16 4 3 2.42 1.92 4.82 2.1
Iowa 1.37 0.15 0.53 2.05 17 44 37 2.4 2.71 6.45 1.64
Rhode Island 1.12 0.51 0.79 2.42 38 8 14 2.4 1.82 5.61 2
Alabama 1.18 0.19 0.52 1.89 33 38 45 2.39 2.15 4.81 2
Connecticut 0.93 0.52 0.77 2.22 48 6 28 2.37 2.17 5.59 1.95
Michigan 1.17 0.26 0.70 2.13 34 29 34 2.37 1.91 5.24 1.94
Tennessee 1.26 0.18 0.52 1.96 25 40 42 2.37 1.73 4.77 2.06
Georgia 1.19 0.26 0.66 2.11 32 28 36 2.34 1.35 4.41 2.11
Arkansas 1.06 0.14 0.56 1.76 42 47 47 2.33 2.18 5.54 1.79
Nevada 1.76 0.62 1.25 3.63 1 3 2 2.33 1.86 5.87 1.85
West Virginia 1.23 0.10 0.38 1.71 28 50 49 2.31 3.09 5.28 1.75
Utah 0.77 0.15 0.39 1.31 50 46 50 2.3 2.04 4.13 1.82
Pennsylvania 1.46 0.23 0.51 2.20 9 33 30 2.29 1.69 5.34 1.91
New Hampshire 1.72 0.70 1.61 4.03 2 1 1 2.28 2.05 6.16 1.73
South Carolina 1.38 0.23 0.74 2.35 15 35 22 2.28 1.47 4.37 2.04
Florida 1.32 0.44 0.86 2.63 22 13 6 2.25 1.43 4.56 2.03
Texas 1.46 0.23 0.51 2.19 10 34 32 2.25 1.85 4.7 1.83
New York 0.93 0.40 0.61 1.93 49 16 43 2.24 1.77 5.44 1.8
Maine 1.24 0.39 0.73 2.36 27 17 20 2.22 3.58 5.38 1.58
North Carolina 1.21 0.27 0.52 2.00 30 27 40 2.21 1.61 5.08 1.84
Kentucky 1.03 0.15 0.56 1.74 45 45 48 2.2 2.28 4.35 1.81
Missouri 1.33 0.25 0.68 2.26 19 31 25 2.2 1.92 5.48 1.68
Wisconsin 1.52 0.29 1.00 2.81 6 24 5 2.18 2.12 4.95 1.71
Hawaii 1.30 0.42 0.67 2.39 23 14 18 2.17 2.1 5.57 1.65
Ohio 1.33 0.22 0.48 2.03 20 36 39 2.17 1.59 5.42 1.7
Indiana 1.11 0.21 0.64 1.96 39 37 41 2.15 1.66 4.75 1.77
Kansas 1.15 0.17 0.56 1.88 35 42 46 2.15 1.65 4.72 1.75
Maryland 1.02 0.32 0.77 2.11 46 23 35 2.14 2.01 5.4 1.67
Virginia 1.14 0.36 0.53 2.03 37 20 38 2.12 1.57 5.14 1.71
New Jersey 0.95 0.50 0.79 2.24 47 10 26 2.09 1.37 3.84 1.93

Total1 2.37 1.89 5.16 1.96

Source: SAMHSA, Office of Applied Studies, National Household Survey on Drug 
Abuse, 2000 and 2001.

Sources: Alcohol Epidemiologic Data System. Lakins, N.E.; Williams, G.D.; Yi, H.; and Hilton, M.E. Surveillance 
Report #73: Apparent Per Capita Alcohol

 Consumption: National, State, and Regional Trends, 1970–2003. Bethesda, MD: National Institute on Alcohol 
Abuse and Alcoholism, Division of Epidemiology and Prevention Research (August 2005).

Alcohol Epidemiologic Data System. Nephew, T.M., Yi, H., Williams, G.D., Stinson, F.S., and Dufour, M.C. U.S. 
Alcohol Epidemiologic Data Reference Manual, Vol. 1, 4th ed. U.S. Apparent Consumption of Alcoholic Beverages 

Based on State Sales, Taxation, or Receipt Data. Washington, DC: NIAAA. NIH Publication No. 04-5563 (June 
2004).

Table B.14 Percentages Reporting Past Year 

NOTE: Dependence is based on the definition found in the 4th ed. of the Diagnostic 
and Statistical Manual of Mental Disorders (DSM-IV).

NOTE: Estimates are based on a survey-weighted hierarchical Bayes estimation 
approach, and the prediction (credible) intervals are generated by Markov Chain 

Monte Carlo techniques.

1 This estimate is the weighted average of the hierarchical Bayes estimates across 
all States and the District of Columbia and typically is not equal to the direct sample-

weighted estimate for the Nation.

State or other 
geographic area 
(control states 

shaded in green)

Per capita consumption (2003)
Per Capita Consumption 

Standing (1 highest/ 50 lowest)

PER CAPITA 2003 CONSUMPTION RATES
http://www.niaaa.nih.gov/Resources/DatabaseResources/QuickFacts/AlcoholSales/consum03.htm
Per capita alcohol consumption, based on alcohol sales data
Per capita ethanol consumption for States, census regions, and the United States, 2003. (Gallons of 

Total
AGE GROUP (Years)
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Alcohol-Related Traffic Deaths

Source:  http://www.madd.org/stats/11087

Beer Wine Spirits
All 

beverages
Beer Wine All

2005 Total 
Traffic 
Deaths

2005 
Alcohol 
Related 
Deaths

% of 
Alcohol-
Related

Fatalities 
involving 

a .08+ 
BAC 

driver

% 
involving 
.08+ BAC 

driver

Hawaii 1.30 0.42 0.67 2.39 23 14 18 140 71 51% 53 38%
Alaska 1.27 0.37 0.79 2.43 24 19 13 72 35 49% 27 38%
Delaware 1.37 0.56 1.17 3.11 16 4 3 134 66 49% 53 40%
Montana 1.55 0.33 0.72 2.59 4 22 8 251 124 49% 105 42%
Rhode Island 1.12 0.51 0.79 2.42 38 8 14 87 43 49% 29 33%
North Dakota 1.53 0.17 0.86 2.56 5 41 9 123 58 47% 45 37%
Texas 1.46 0.23 0.51 2.19 10 34 32 3,504 1,569 45% 1,224 35%
Washington 1.05 0.46 0.67 2.19 44 12 31 647 294 45% 235 36%
Wisconsin 1.52 0.29 1.00 2.81 6 24 5 815 369 45% 313 38%
Connecticut 0.93 0.52 0.77 2.22 48 6 28 274 120 44% 91 33%
Illinois 1.25 0.35 0.74 2.34 26 21 23 1,361 580 43% 440 32%
South Dakota 1.51 0.16 0.73 2.40 8 43 17 186 80 43% 69 37%
Arizona 1.41 0.37 0.71 2.48 13 18 11 1,177 492 42% 362 31%
Florida 1.32 0.44 0.86 2.63 22 13 6 3,543 1,471 42% 1,023 29%
South Carolina 1.38 0.23 0.74 2.35 15 35 22 1,093 464 42% 359 33%
Louisiana 1.42 0.25 0.73 2.39 11 30 19 955 394 41% 309 32%
Missouri 1.33 0.25 0.68 2.26 19 31 25 1,257 515 41% 398 32%
California 1.06 0.50 0.65 2.22 41 9 29 4,329 1,719 40% 1,250 29%
Colorado 1.34 0.40 0.87 2.60 18 15 7 606 244 40% 198 33%
Mississippi 1.40 0.12 0.62 2.14 14 49 33 931 371 40% 302 32%
Vermont 1.32 0.51 0.64 2.47 21 7 12 73 29 40% 28 38%
Massachusetts 1.10 0.56 0.82 2.48 40 5 10 442 171 39% 134 30%
New Mexico 1.52 0.27 0.61 2.40 7 26 16 488 189 39% 143 29%
Pennsylvania 1.46 0.23 0.51 2.20 9 33 30 1,616 636 39% 523 32%
Maryland 1.02 0.32 0.77 2.11 46 23 35 614 235 38% 161 26%
Ohio 1.33 0.22 0.48 2.03 20 36 39 1,323 505 38% 385 29%
Wyoming 1.69 0.23 0.90 2.82 3 32 4 170 65 38% 54 32%
Alabama 1.18 0.19 0.52 1.89 33 38 45 1,131 423 37% 358 32%
Michigan 1.17 0.26 0.70 2.13 34 29 34 1,129 421 37% 312 28%
Nevada 1.76 0.62 1.25 3.63 1 3 2 427 159 37% 126 30%
New York 0.93 0.40 0.61 1.93 49 16 43 1,429 524 37% 358 25%
Tennessee 1.26 0.18 0.52 1.96 25 40 42 1,270 464 37% 371 29%
Virginia 1.14 0.36 0.53 2.03 37 20 38 947 347 37% 263 28%
Arkansas 1.06 0.14 0.56 1.76 42 47 47 648 233 36% 195 30%
Minnesota 1.21 0.29 0.90 2.41 29 25 15 559 201 36% 163 29%
New Hampshire 1.72 0.70 1.61 4.03 2 1 1 166 60 36% 54 33%
North Carolina 1.21 0.27 0.52 2.00 30 27 40 1,534 549 36% 414 27%
Oregon 1.20 0.47 0.68 2.35 31 11 21 488 177 36% 121 25%
Maine 1.24 0.39 0.73 2.36 27 17 20 169 59 35% 49 29%
New Jersey 0.95 0.50 0.79 2.24 47 10 26 748 263 35% 180 24%
Oklahoma 1.06 0.13 0.73 1.93 43 48 44 802 283 35% 231 29%
Indiana 1.11 0.21 0.64 1.96 39 37 41 938 320 34% 253 27%
West Virginia 1.23 0.10 0.38 1.71 28 50 49 374 126 34% 108 29%
Nebraska 1.42 0.18 0.63 2.23 12 39 27 276 91 33% 76 28%
Georgia 1.19 0.26 0.66 2.11 32 28 36 1,729 545 32% 413 24%
Idaho 1.14 0.64 0.54 2.33 36 2 24 275 89 32% 82 30%
Kansas 1.15 0.17 0.56 1.88 35 42 46 428 151 32% 115 25%
Kentucky 1.03 0.15 0.56 1.74 45 45 48 985 313 32% 246 27%
Iowa 1.37 0.15 0.53 2.05 17 44 37 450 118 26% 96 21%
Utah 0.77 0.15 0.39 1.31 50 46 50 282 37 13% 33 12%

Nation
al

43,443 16,885 39% 12,945 30%

Alcohol-Related Traffic Deaths - 2005
State or other 

geographic area 
(control states 

shaded in green)

Per capita consumption (2003)
Per Capita Consumption 

Standing (1 highest/ 50 lowest)

PER CAPITA 2003 CONSUMPTION RATES
http://www.niaaa.nih.gov/Resources/DatabaseResources/QuickFacts/AlcoholSales/consum03.htm
Per capita alcohol consumption, based on alcohol sales data
Per capita ethanol consumption for States, census regions, and the United States, 2003. (Gallons of 
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50-State Survey – Summary of Results
STATE REGULATIONS RELATED TO THE

DISTRIBUTION AND SALE OF BEER AND WINE

During the 2006 legislative session, the Washington State Liquor Control Board (LCB) was directed by the
Legislature to conduct a comprehensive review of the state’s three-tier system for the sale and distribution of
beer and wine. The purpose of this review is to identify key issues and concerns about the current system for
the sale and distribution of beer and wine, and to determine whether changes, if any, are warranted.

The LCB has convened a task force, comprised of industry and public stakeholders, to provide
recommendations related to the review, and Sterling Associates is assisting with this effort. Sterling Associates
has been meeting with industry stakeholders (including business, government, and public health and safety) to
identify key issues and concerns related to the state’s existing regulatory framework. To provide the task force
members with a comparative analysis of how other states have addressed these key issue areas.

The purpose of this survey was to gain an understanding of how other states approach a number of issues
raised as concerns in Washington. This information will be used to inform the Washington State Liquor
Control Board’s Three-Tier Task Force as it develops recommendations to the Legislature about whether the
state’s existing system should be modified.

We received a total of 18 responses, including Washington. Eight of the 18 responses were from Control
states and nine were received from License states. The survey itself was very broad, and asked for feedback in
a wide array of areas. This approach did not allow us to gather detailed information about any particular
aspects of each state’s system, and additional follow-up may be required to gain a more in-depth
understanding of specific issues. The responses received, however, demonstrate the varied nature of
regulation of beer and wine distribution and sale. No two states appear to approach their regulatory role in
exactly the same way. Instead, each state has developed its system in response to the unique needs and values
of its own citizens.

We would like to thank those states submitting a response to the survey. These states include:

Arkansas, California, Colorado, Iowa, Kansas, Maryland, Minnesota, Mississippi, Missouri, Montana, North
Carolina, North Dakota, Oregon, Texas, Utah, Virginia, Washington and Wyoming.

For further details about the 50-State survey or the results presented here, please contact Jill Satran, Sterling
Associates, by phone at 360.956.9064 or by email at jills@sterling-llp.com.
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SUMMARY OF RESULTS

Question Y N NA Comments

Q-1 Does your state mandate the use of a distributor in the distribution of beer and
wine? Is the 3-Tier system mandatory?

18 0 0 Utah: For 3.2% beer only. WA: Yes for foreign, in-state and out-of-
state manufacturers of beer and wine can sell directly to retailers.

Q-2 Does your state allow in-state beer/wine manufacturers to distribute their
products directly to retailers?

12 5 1

Q-3 Does your state allow out-of-state beer/wine manufacturers to self-distribute
their products directly to retailers?

3 14 1

Q-4 Describe your state's regulations related to the relationship between
manufacturers and distributors?

See individual statutes

Q-5 Have any changes to your state's requirements related to use of distributors
been made recently?

11 0 7

Q-6 If changed, have the impacts of those changes been measured? 1 9 8

Q-7 Does your state require manufacturers and/or distributors to post prices? 9 9 0

Q-8 Does your state require manufacturers and/or distributors to hold their prices? 7 10 1

Q-9 Does your state require that all products sold by a manufacturer or distributor
be sold at the same price to all retailers?

12 5 1

Q-10 Does your state allow beer and wine to be sold at a discount for quantity
purchases or other circumstances?

13 4 1

Q-11 If your state allows discounts, does a discount price have to be offered
uniformly to all retailers?

11 4 2

Q-12 Does your state allow beer and wine products to be delivered to a retailer's
central warehouse?

5 12 1

Q-13 Does your state require that all the manufacturer's or distributor's price reflect
the cost to deliver the retailer's premises, and be uniform to all retailers?

7 7 4

Q-14 Does your state regulate the methods that may be used to deliver product to the
retailer, in particular when a manufacturer is self-distributing product to a
retailer, does your state regulate the method of delivery?

9 7 2

Q-15 Has your state adopted pricing policies that are designed to maintain higher
prices in order to reduce abusive consumption?

1 17 0

Q-16 Does your state require a minimum mandatory mark-up at any point in the
distribution chain?

3 15 0

Q-17 Does your state restrict or prohibit a manufacturer or distributor from providing
items of value to retailers?

18 0 0

50-STATE SURVEY OF BEER AND WINE DISTRIBUTION AND SALES SYSTEMS
SUMMARY OF RESPONSES
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SUMMARY OF RESULTS (continued)

Q-18 Has your state adopted any general de minimus or specific exceptions to the
general restrictions against providing items of value to retailers?

12 1 0

Q-19 Does your state restrict or prohibit a manufacturer or distributor from taking an
ownership interest in a retail establishment?

16 1 0

Q-20 What exceptions to your state's general tied house restrictions have been
granted?

Q-21 Does your state allow any indirect ownership among the tiers? 13 3 2

Q-22 How many licenses have been granted? (See other sheet) See additional worksheet

Q-23 How many enforcement officers does your state have to enforce non-retail
(manufacturer and distributor) business and trade regulations?

Ranges from none
(Iowa and Montana)

to 350 (Texas,
includes non-CPO

compliance officers)

In 9 states enforcement is part of the ABC. In other states, enforcement
duties are found in Dept of Justice, Dept of Revenue, Dept of Public
Safety, Office of State Tax Commissioner

Q-24 How many non-retail and trade violations did your state's enforcement officers
investigate last year?

Ranges from none to
2,500

Q-25 How many and what types of citations were issued? Ranges from 9 to
2,410

Types: Criminal citations; trade practice violations with civil penalties;
advertising and providing other than ordinary commercial credit;
wholesale selling to improperly licensed retailer; cooperative advertising;
underpayment of taxes

Q-26 How much beer and wine is produced in your state annually?

Q-27 Is there anything unique about your state that influences the level of beer and
wine produced, sold, consumed?

4 7 6 Bordered by license states that have lower beer or wine tax rates;
bordered by states with lower alcohol beverage prices; beer and wine
commissions established in the state.

Q-28 Does your state measure the impacts of its alcohol distribution policies? 3 11 4

Q-29 What taxes are collected on the distribution and sale of beer and wine? Excise and sales

At what point in the distribution chain are these taxes imposed? Varies Excise taxes are collected from manufacturers when the products are
released from federal bond. Beer, wine imported into the state are
collected from the licensed importer (generally wholesaler)
Paid by distributor when product is sold to retailer
Collected from person who first produces or imports the alcoholic
beverage into state
At wholesale level
Manufacturer pays taxes on gallonage they ship into the state
Taxes collected by first distribution point in the state

How much revenue did your state collect from these taxes in calendar year
2005?

Excise Taxes:
$1,388,250 (WY) to
$180,310,455 (TX)What percentage of your state's overall annual revenue collection does this

represent?
ranges from less than

0.0% to 9%
10

50-STATE SURVEY OF BEER AND WINE DISTRIBUTION AND SALES SYSTEMS
SUMMARY OF RESPONSES



Discussion with Other States on Regulations as Issue with the U.S. District Court As Captured in Telephone Calls – Not Necessarily Official Positions

Page 1
September 2006

The six states of focus in this document were chosen, under time constraints, because of the state’s responding to the survey recently conducted (only
17 of 50 responded), these six were the most congruent with the regulations at issue in the U.S. District Court ruling – that is they have many
regulations in place (or do not have prohibitions against them) that are in line with options Washington may want/have to consider.)

CALIFORNIA OREGON COLORADO TEXAS MONTANA NORTH DAKOTA
PRICE POSTING

For beer only. Fear that
small distributors would
go out of business if
price posting was
eliminated. Have to
post prices, then give 10
days notice before
increasing. If a
competitor has a low
price that another
retailer wants to meet,
they can decrease their
prices immediately to
no lower than the
competitor’s price.
Without this regulation,
could have price wars
since beer is such a
volatile product – prices
could change on an
hourly basis.

Wine is a different
situation. No price
posting, no price
regulation at all and no
problems have been
seen. Can even sell
below cost if they want.

When price posting

No price posting.
Must hold price list on
premises for 2 years.
Price posting was
eliminated in the late
1980s. There has been
no negative outfall that
they can tell. It is a
“non-issue.”

No routine audits.
Investigated on
complaint basis only.

No price posting No price posting or
hold.

Wine and liquor
regulated together; beer
regulated separately.

Generally don’t control
prices – just can’t use
pricing to get more
shelf space or
something like that.
Must keep all of their
records on premise for
period of two years,
which are auditable.

Not required to hold
prices for any period of
time.

No price posting or
hold. No regulations
at all – are not
required to keep price
lists. Don’t require any
hold. No problems.

Don’t allow malt
beverages anywhere.
Technically they would
have to come through
the state’s central
warehouse, and they
just don’t carry it.

No price posting
for wine or beer.
For beer, if
wholesalers advertise a
price, they have to
also let the LCB
know and keep that
price list for one year,
available for audit.
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CALIFORNIA OREGON COLORADO TEXAS MONTANA NORTH DAKOTA
went away on spirits,
there was a
consolidation of
distributors, generally
the marginal firms, but
a consolidation
nonetheless. Will likely
see the same thing in
beer, not likely so much
with wine; it is a
different product. But
ultimately the prices
stabilized, distributors
stabilized and after the
initial shakeout, haven’t
experienced a problem
with wine or spirits.

PRICE HOLD
10 day hold for beer
only. Can have a one
day post-off if they post
prices 10 days in
advance. Can post for
one day and at the same
time post to increase
the price the next day
(10 and 11 days later).
That would allow
someone to give a really
good rate to their
favorite accounts, just
not tell their other
accounts, then the price
is back up and they

14 day hold if price is
discounted. Believe
that the hold is to
ensure a wholesaler
doesn’t lower their price
for 1 day, go out and
market it to their best
clients then raise the
price the next day again.
Must hold price list on
premises for 2 years.
No regular audit, only
investigated by
complaint.

?? No hold. No hold. No hold.
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CALIFORNIA OREGON COLORADO TEXAS MONTANA NORTH DAKOTA
don’t have to offer it to
anyone else.

CENTRAL WAREHOUSING
Allowed, and the
regulations really don’t
address the practice, so
it’s basically not really
regulated. The
warehouse must be
owned by the exact
same legal entity which
they can verify from
their “base file of
multiple outlet
licensees.” No retail to
retail sales allowed, so
they can’t sell to a sister
company, the corporate
headquarters, however,
can move product
between outlets. No
problems with this
activity in CA. Some
beer distributors don’t
really like it because
they are required to
provide certain services
to their customers
(restocking, etc.) and
they are required to
provide that service,
even if they didn’t sell
them the product, so if
a product comes in
from a store in another

Not allowed. Must
deliver “malt beverage”
to licensed premises.
[Staff will check to see
if there has been a
recent change related to
wine.]

Not allowed. Some allowed
recently.

“Package store” sells to
go (all products).
Privately owned. One
of a chain of package
stores in the same
county can designate
one of their stores as a
central warehouse in
that county and
distribute from there,
but only within the
county. This was just
allowed a few years ago.
Why? Because they
have a strong lobby and
they got the legislature
to change it. The other
stores didn’t ban
together to influence
the legislature and ask
for it.

Grocery store type
cannot have a central
warehouse. These
retailers just did not ban
together to influence
the legislature.

The main concern is

Distributors may have
one warehouse, and 3
sub-warehouses.
Retailers cannot have
central warehouse.

In-state can sell directly,
but not out-of-state.
May change this
legislative session, but
don’t know for sure.

In-state wineries can
use a common carrier;
breweries cannot.
Don’t know why – just
how the legislature
decided. Do not require
common carriers to be
licensed. Have the
ability under statute, but
don’t.

Yes. If a retailer has
a warehouse, it can
be delivered there,
and the retailer can
move the product to
their locations. Not
really any regulations
around it. Retailers
cannot buy from one
another. All
manufacturers must
go through
wholesaler, in-state
or out-of-state. (Have
1 active brewery and
about 15 wineries.)
Manufacturers can
sell their own
product on their own
premise, but they
can’t self-distribute.
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CALIFORNIA OREGON COLORADO TEXAS MONTANA NORTH DAKOTA
county, they may have
to handle it even
though they didn’t sell it
to the retailer. But other
than some minor
complaining, it’s a non-
issue.

diversion, so they need
to keep records on
premise showing they
lawfully obtained the
product and they
lawfully distributed it to
a licensed premise. All
records for 2 years and
they are inspectable
upon demand.

CREDIT
30 day credit allowed.
If not paid, must be
COD. On the 43rd day,
must impose a 1%
interest penalty (can be
more, but must be at
least 1%). It’s a
violation for the
distributor to not shift
to COD, to not impose
the 1% interest and to
not collect the 1%
interest. Probably could
be an issue of some
retailers getting
preferential treatment, if
the big guys are getting
really favorable terms
and smaller accounts
not getting terms at all,
but that also is a
business decision.

No credit allowed
from distributor to
retailer.

Allowed. If purchasing beer, not
allowed; distributor-
retailer, cash on or
before delivery.

Wholesalers and liquor
(wine included),
allowed. Anything
purchased by the 1st has
to be paid by the 15th. If
not, go on the
delinquent list,
maintained by the
Commission, and they
can’t buy liquor from
any other wholesaler in
the state. Seems to
work well. Sometimes
drives retailers to buy
illegally from other
retailers, but sanction if
they find them. The list
is available, and the

7 day credit limit from
distributors to retailers.
State can assess an
administrative penalty
for violating. If
distributor carries the
liability past the time,
they are in violation –
consider it an
ownership interest.
Only act on complaints.
Distributors are very
competitive, and do file
complaints on each
other, but mostly the
state just says, don’t do
that; they are not going
to act as the distributors
collection agency. Will
take administrative
action against licensee if
they are not paying

Beer cash only.
Because it’s what the
beer wholesalers
wanted. Wine, can
have credit terms –
whatever is normal
for the industry.



Discussion with Other States on Regulations as Issue with the U.S. District Court As Captured in Telephone Calls – Not Necessarily Official Positions

Page 5
September 2006

CALIFORNIA OREGON COLORADO TEXAS MONTANA NORTH DAKOTA
Could potentially be a
problem if, say, a big
retail firm was given
really favorable terms
and they maxed it out
and then went belly up,
but they haven’t had
any of this occur.

Commission is required
to notify wholesalers of
anyone delinquent –
they do this by posting
on the web. Used to
send out a list, now
publish to web, and
distributors need to
check. Penalty to
wholesaler if they sell to
someone on the
delinquent list and
penalty to retailer that
continues to buy if they
are on the delinquent
list. There is a
suspension in days –
shut down, or option to
pay civil penalty and
remain open. It’s
staggered depending on
the number of
violations. The
Commission has
authority to charge
from $150 – $25,000 a
day on the penalty.
Commission can set the
penalty but not by size
of the violator (i.e. a big
chain store cannot be
charged more than a
small retailer). Usually
starts at 3-5 days or
$250 a day, then 10-15

sometimes. Most
distributors will cut
them off for non-
payment. Don’t allow
retail-to-retail sales. The
retailer could go to
another distributor for
wine, but not for beer –
have territories.

Need to keep records
and make them
available to the
department. No time
limit specified, but
general rules are 5 years.
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CALIFORNIA OREGON COLORADO TEXAS MONTANA NORTH DAKOTA
day suspension for 2nd

violation and 25-30
days for 3rd. May be
going to $5000 a day for
the distributors for first
violation. Have allowed
credit for a long time.
Compliance division
maintains the list
delinquent list.

Distributors can buy on
credit from
manufacturers; no
regulations.

Credit: usual reason for
ban is the pre-
prohibition experience,
using credit as a tool
against a weak retailer
to establish dominance
and compel the retailer
to practices that
promoted misuse; un-
payable debt of credit
that supplier held over
their head. Doesn’t
make sense anymore.
Recognize the threat of
credit is the tied house
relationship and tax
collection. Can’t use
credit to coerce, but
don’t just outlaw credit.
There may be some
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CALIFORNIA OREGON COLORADO TEXAS MONTANA NORTH DAKOTA
danger that wholesaler
could establish a
dominant relationship
with a small retailer (not
a larger retailer), there
are ways to control.
Should only be illegal to
establish a controlling
interest in retailer.
Don’t care how – don’t
try to regulate the
means, just say they
can’t establish a
controlling interest.
Decide what the core
public interest to be
protected is, and then
concentrate on the
result, not on the
means.

UNIFORM PRICING
Required for beer
only. Only in terms of
offering the same
discounts to everyone.
No audits, no
requirement to hold
price lists or anything.
Violations are
investigated forensically
through invoices, etc.
but in reality they just
don’t pay much
attention to wine prices.

Required. Wholesalers
must offer the same
price to all retailers.

Not required. Required - must
charge the same price
unless there is
business reason not
to; if they can justify a
legitimate business
reason, including
building their market
share, etc.. Liberally
construed.

Underlying policy
related to pricing is that
it is a competitive

No requirements for
uniform pricing.

No price wars or
problems.

Yes, for beer.
Wholesaler must sell
beer at the same
price to all retailers.
Because the beer
wholesalers wanted it
that way. Not wine,
can negotiate. (Only
have 2-3 wholesalers
in the state.)
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market. Hear the
argument or fear that it
will promote public
intemperance. Public
interest in pricing is to
ensure pricing is not
handled in such a way
as to promote public
intemperance. Pressure
from courts is not to
regulate the means
(sales) but the
consumer. Regulate
actual practices at the
source that promote
over-consumption; over
serving, etc.

VOLUME DISCOUNTS
OK for wine, but must
be offered to all
retailers. (otherwise it’s
a “thing of value” and a
tied house violation.)
Otherwise, don’t care
about prices in CA.
And, haven’t seen any
real problems related to
it. Prohibited for beer.

Not allowed. Discounts OK, need
not be offered
uniformly.

Allow, but must offer
the same discount to
all, unless there is a
business reason to
charge differently.
Distance, fuel
surcharge, etc., and then
it must be charge the
same to all who fit in
that reason (for instance
two retailers in the same
city would need to be
charged the same fuel
surcharge).

Business reason is
sometimes difficult to

Volume discounts
allowed. No
restrictions. Can
negotiate.

Yes. Can get volume
discounts, as long as
the same to all
retailers for beer.
No controls on
wine – volume
discounts can be
negotiated.
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regulate. For instance
they may be able to
justify selling only to
one outlet if they can
justify a business reason
to only offer to one on-
premise account to
build a customer base
because there is a small
supply. They need to
document. Marketing
practice and legal
general council office
decides. Their code is
liberally construed.
They do a lot of
interpretation. If they
get a complaint,
enforcement gets the
facts, and then refers to
marketing or general
council. It just has to be
reasonable, we don’t try
to stand in their way if
it makes sense.

DELIVERED PRICING
Beer wholesalers can
post a “delivered price”
or “FOB or dock price”
or both for each
package sold to
retailers. Beer must be
sold at the price listed.
Not an issue with

Staff will check. Delivered pricing not
required.

Delivered pricing is
required, but allow a
fuel surcharge. Must
put the same surcharge
to anyone for the same
reason or criteria (i.e.,
same distance, same
charge). Exceptions

Not required. Required, but can
charge surcharge
for specific reasons.
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wine at all. need to apply to

everyone in the same
circumstances.

MINIMUM MANDATORY MARK-UP
None. (Also no
requirement that retailer
sell at or above cost.)

No minimum markup
required. Anyone can
sell at any cost (even
below cost.) The
Oregon Liquor
Commission does not
see price as a problem
and does not connect
cheap product with
over consumption.

No minimum markup No. Texas doesn’t
control prices.

Charge taxes at
wholesale and retail
level. Have tried to
argue price matters, but
have never been able to
prove it or find a study
that does.

Texas is interested in
the end result not in
trying to control how. If
someone is misusing
alcohol, we regulate it
there, not trying to
regulate the means.

Not required. Not required.

NAMING RIGHTS
Haven’t yet
encountered.

Stadium authority can
enter into naming
agreement, but not the
licensee

TIED HOUSE
More exception based.
Example: Sea World
has an interest in
Budweiser. At first said,
no can’t do that and be
licensed to retail

Fairly rigid in
maintaining separation.
Don’t allow any
ownership, even
between manufacturers
and distributors. Do

Very brief.
Manufacturers and
wholesalers cannot
provide anything of
value. Pretty gray.
Pretty much just say
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alcohol. Legislation
changed to allow Sea
World to have a
concessionaire to sell
product. Restrictions so
owner interest can’t
control product for
market share. Audit
annually. Otherwise
pretty strict.

allow some exceptions
– example wineries can
have sample rooms, and
breweries can serve a
limited amount.
Manufacturers can sell
at their location for off-
premise consumption.

no, with a few
exceptions based on
monetary limit.
Hoping to clarify
more in the next
legislative session.

COMMON CARRIER
Yes. Wineries can sell
to retailers directly and
can use common
carrier. Beer cannot be
sold directly. TX
legislator has wanted to
promote in-state
wineries. Out of state
can also sell (due to
lawsuit).

Distributors could use
common carrier as
well. No restrictions.

Common carrier has
to be licensed by the
Commission, and pay
for permit – annual fee
– more revenue to the
state.

In-state wineries can
use a common carrier;
breweries cannot.
Don’t know why – just
how the legislature
decided. Do not require
common carriers to be
licensed. Have the
ability under statute, but
don’t.

No regulations.

As a reference that may or may not be helpful, the following table illustrates where each of these states is in its overall consumption of alcohol.
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Per capita consumption
Per Capita Consumption
Standing (1 highest/ 50

lowest)

California
Beer Wine Spirits All

beverages Beer Wine All

Colorado 1.34 0.40 0.87 2.60 18 15 7
Montana 1.55 0.33 0.72 2.59 4 22 8
North Dakota 1.53 0.17 0.86 2.56 5 41 9
Oregon 1.20 0.47 0.68 2.35 31 11 21
Texas 1.46 0.23 0.51 2.19 10 34 32

Washington 1.05 0.46 0.67 2.19 44 12 31
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LCB 3-Tier Review Task Force –  

Written Comments Received between May 3 and May 12, 2006 

 

 

The following written comments were submitted to the Task Force on or before May 12, 2006: 

 

1. Task Force member, Shelley Sieveking, submitted her written response to the discussion 
topics from the May 3, 2006 meeting. She will be unable to attend the meeting on May 18 
and wanted to pass along to the full Task Force her comments on the state’s policy goals 
and supporting strategies. 

2. John Guadnola, attorney to the Washington Beer and Wine Wholesalers Association 
(WBWWA), submitted comments regarding the WBWWA’s understanding of the 
definition and purpose of the “orderly market” policy goal, and their understanding of the 
underlying principles of the state’s current system of regulation. 

3. The Washington State Sports and Entertainment Facilities Operators Association 
(WSSEFOA) submitted a written response at the focus group for sports and entertainment 
facility operators. Their response discusses the association’s concern about the constraints 
Washington’s tied house laws place on advertising – specifically, the restraint on naming 
rights – and the impact these constraints place on the venues’ opportunities to raise 
revenue.  
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Good morning. 
  

As I mentioned, I will not be able to attend the May 18 meeting.  I apologize that I cannot be there in 
person.  I am still trying to arrange a designee but since that still looks so uncertain, I wanted to get my 
thoughts to you prior to the May 12 deadline.  I have reviewed the “Draft Results – Working 
Document” distributed May 10, 2006. 

 •                     Topic #1 – Fostering Temperance  

 With regard to Discussion Topic #1, I believe the State’s policy goal to foster temperance and 
promote moderation in consumption of alcohol is still appropriate and relevant today.  I agree with 
the working interpretation of “responsible consumption by legal adults.” Responsible consumption, 
by definition, does not result in harm to others.  Responsible consumption, by definition, is not 
misuse of alcohol.  Thus, fostering temperance should continue to be a policy goal and the working 
interpretation “to promote responsibility in consumption of alcohol by legal adults” is a good working 
interpretation. 

 •                     Topic #2 – Orderly Market 

 With regard to Discussion Topic #2, I think the State’s policy goal of controlled, responsible and 
orderly marketing of alcohol is still appropriate and relevant today.  I think it is important that 
Washington State not abandon an “orderly market” in alcohol as one of its public policy goals.  I 
would like to vote that this goal be continued and if you can share my reasoning with the rest of the 
group in my absence, I would be most appreciative. 

 Maintaining an orderly market for the sale of alcohol is one of the States’ core powers under the 21st 
amendment.  The United States Supreme Court and Federal Court of Appeals have consistently 
confirmed this to be the case. 

In the context of alcohol, an “orderly market” is not an economic concept.  It does not refer to the 
economists’ idea that “order” means product is neither oversupplied nor undersupplied to a particular 
market.  The concept of an “orderly market” describes the social control necessary to prevent the 
well-known risks of unregulated alcohol  distribution.  This is discussed in the Rockefeller Report 
which was commissioned after Prohibition to establish an effective system of alcohol control. 

•                     Policy Strategy – Controlling the Flow 

An orderly market controls both the flow of alcohol and access to alcohol.  This continues to be an 
appropriate/relevant strategy.  This includes: 

  

a. Physical control over and ability to track the product; 
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b. Controlling who sells the product, and to whom; 

c. Controlling the relationships between different parts of the distribution chain; and 

d. Controlling who buys the product and from whom. 

 A state has the power to regulate or control the passage of alcohol beverages through its territory in 
the interest of preventing their unlawful diversion.  An “orderly market” is one that is structured to 
prevent diversion of alcohol into illegal unlicensed, unregulated channels.  [Both Rockefeller Reports.] 

 Diversion is not just a thing of the past.  “Diversion activities are . . . defrauding the U.S. of tax 
revenues.  In this case, non-tax-paid cigarettes and distilled spirits are fraudulently claimed for export 
markets (for which there is no tax liability) when in fact they are illegally diverted back into the U.S. 
domestic market for sale where taxes should apply.”  Illegal distribution of alcohol has also been 
uncovered in Washington.  [ATF Online, “Diversion,” May 4, 2006; Norman Clark, The Dry Years.]  
The fact that there are not larger numbers of diversions documented may well result from the lack of 
investigation and enforcement dollars available for alcohol-related illegal distribution.  

 Diversion of alcohol from the United States into Canada continues to be a substantial problem.  This 
diversion not only deprives the state and federal governments of tax revenues, it also creates 
unlicensed, unregulated distribution channels through which alcohol can be diverted to an illegal 
United States market.  Similar problems exist in Europe.  [Background materials available.] 

 We also know from bitter historical experience that failing to control the flow and access to alcohol 
can result in wildly unregulated alcohol distribution, and diversion into illegal channels. 

 An orderly market also prevents or restricts the illegal manufacture of alcohol.  This, too, is also not 
just a historical problem.  In the 1970’s and 1980’s, ATF seized over 6,000 illegal stills and millions of 
gallons of illegal spirits and its components.  [ATF On-line: Illicit Liquor]  Illegal manufacture of 
alcohol will predictably rise as a result of a “disorderly” market. 

 •                     Policy Strategy – Separate the Three Tiers and Ensure a Level Playing Field 

 I believe these two strategies are still appropriate and relevant and I think they are overlapping 
concepts. 

 An orderly market prevents the undue influence by suppliers and wholesalers over retailers, and vice 
versa, that can arise through vertical integration.  “Order” involves structures and laws that prohibit 
“the ‘overly aggressive marketing techniques’ that had been characteristic of large-scale alcoholic 
beverage concerns” before Prohibition.  [See Actmedia, Inc. v. Jay Stroh, 830 F.2d 957,959 (9th Cir. 
1986). 

 We cannot ignore our industry’s history on this point.  One of the primary problems that led to the 
excesses and abuses before Prohibition was the financial domination of retailers by suppliers.  
[Rockefeller Report]  This is not just a historic concern.  On a day-to-day basis, preventing undue 
financial influence continues to be one of the State’s main tasks. 

 Tied house laws, which institutionalized the separation of the supplier and wholesale tiers on one 
hand, and retail tier on the other, were designed specifically to prevent a return to “disorderly 
markets” characterized by financial intermingling of interests, involvement of criminal elements in the  
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trade, exclusivity arrangements, distribution of extremely inexpensive or free alcohol beverages, among 
other things.  [See, Dickerson v. Bailey, 87 F. Supp. 2d 691, 703 (D. Tex. 2000)]. 

 Smaller, independent retailers, who make up the bulk of retail licensees in Washington in terms of 
both number and volume of alcohol sold, still need the State’s help in maintaining their financial 
independence from more powerful suppliers and wholesalers. 

 And the emergence of powerful retailers actually enhances the need to prevent undue influence – but 
in reverse.  A powerful retail tier can exert undue influence on alcohol suppliers to emphasize 
production of larger volumes of reduced-price beverages, and at the expense of product variety. 

 To the extent that the market for beer and wine is not regulated, this risks the return of competitive 
pressures that led to inappropriate retail sales practices in the past and can lead to them again in the 
future. 

 Again, my apologies for my absence.  I would appreciate it if you could share this input with the 
others on the Task Force. 

  

Shelley Sieveking 

The information transmitted (including attachments) is covered by the Electronic Communications Privacy 

Act, 18 U.S.C. 2510-2521, is intended only for the person(s) or entity/entities to which it is addressed and 

may contain confidential and/or privileged material. Any review, retransmission, dissemination or other use 

of, or taking of any action in reliance upon, this information by persons 

or entities other than the intended recipient(s) is prohibited. If you received this in error, please contact the 

sender and delete the material from any computer.  
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Jill and Kim:  
I wanted to follow up on last week's Task Force meeting and the focus group discussion 
with the members of WBWWA with a few comments. 

1.      A meaning of "orderly marketing" can be found in the statutes.  Specifically, RCW 
66.28.180(1) states that the intent of the law is "the orderly and responsible distribution" 
of beer and wine.  The statute goes on to specify that prices are to be posted and held, 
that prices are to be uniform, that prices must reflect at least the statutory minimum 
markup, that there are to be no volume discounts, and that all prices are to be delivered 
prices.  Other portions of Title 66 specify that there are to be no sales on credit, no other 
"money or money's worth" going to retailers, no central warehousing, no sales from 
retailers to other retailers, no special arrangements with sports facilities or other 
entertainment centers, and a myriad of other provisions. 

The overall thrust of all these provisions is that prices for beer and wine are intended to 
be relatively uniform and relatively stable, and that beer and wine are to be relatively 
widely available.  Since this is the inevitable result of the current Washington system, and 
since the legislature said the system was intended to foster "orderly and responsible" 
marketing, the only logical conclusion one can reach is that the legislature thinks "orderly 
marketing" is a system that assure relative price stability and uniformity, and relatively 
wide availability, for beer and wine. 

2.      At the last Task Force meeting two people questioned why the State had any 
interest in orderly marketing.  It appears to me that they are the only two people who think 
this is an issue, but it is a significant question. 

In my view, the principal benefit of "orderly marketing" is the concept of control.  If the 
market is left unrestricted, it will be extremely difficult for the State to know who is selling 
what to whom and at what price.  That is not a problem with non-alcoholic products but it 
is potentially a severe problem with beer and wine.  Many of the problems one can 
foresee arising in the context of sales by retailers to consumers will have their origin in the 
relationship between retailers and distributors or suppliers.  As Tom mentioned, when 
there is price competition among retailers of beer and wine the community encounters 
problems.  That kind of price competition would be facilitated by volume discounts, credit, 
non-uniform pricing or other marketing practices that would arise if the relationship 
between suppliers/distributors and retailers were left unregulated.  Retailers operating on 
the edge of solvency, or who choose to operate on the edge of ethical business practices,  
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would try to take advantage of volume discounts or credit to reduce prices to consumers 
in order to maximize sales and cash flow. 

The potential problems that would result if the ban on credit sales were lifted are a good 
example of the kinds of concerns that the concept of "controlled" or "orderly" marketing 
avoids.  If wineries are permitted to offer credit, it will be only a matter of days before 
retailers are demanding credit; this will inevitably result in different customers getting 
significantly different prices, and the person who has the least need for credit will get the 
most generous terms.  It will also make the small Washington wineries vulnerable to 
extreme pressure from retailer customers.  If, for example, a small winery sells 25% of its 
production to a big box store on credit, and the buyer delays payment even a small 
amount, that winery will find itself in a precarious financial position.  How will it react if the 
retailer agrees to pay promptly, and to continue making significant purchases, only if the 
winery refuses to sell to competitors of the box store?  Or if the retailer demands a 
significant price cut not available to others?  This is a hypothetical situation for wineries, 
but it closely mirrors what has happened to a number of producers of non-alcoholic 
products. 

Similarly, if a marginal retailer were to obtain credit the temptation would be to maximize 
the impact of its limited cash by using the most credit available.  That would put the 
retailer at risk of ending up indebted to a supplier or distributor to such an extent that the 
retailer could be coerced into dropping other brands, or into pushing as much beer and 
wine as possible by lowering prices as much as possible.  By the same token, the 
distributor or supplier would be tempted to turn a blind eye to illegal sales by such a 
retailer because if the retailer were to lose its license the chance of the distributor or 
supplier ever recovering the money it advanced on credit would disappear. 

The problems that would arise if orderly marketing were abandoned would also extend 
into the tax-collection arena.  For example, if beer and wine manufacturers were 
permitted to extend credit to retailers tax collection would become more difficult.  It is my 
understanding that, currently, the distributor or the manufacturer functioning as a 
distributor pays the tax.   When the manufacturer is shipping directly to a retailer, the tax is 
not paid until the product moves from the manufacturer to the retailer.  If the manufacturer 
does not get paid for the product for a few months, or if the retailer goes out of business 
or otherwise fails to pay entirely, the manufacturer has to make the tax payments out of 
its own reserves.  That could be an enormous burden for smaller wineries and breweries, 
and the temptation to defer paying the taxes would be great.  Actually, whether the 
manufacturer is large or small, if the system changes so manufacturers do not get cash 
on delivery and are at risk for the taxes, the ability to pay the tax is diminished and the 
risk that the state will not get paid goes up.  The cash requirement gives the manufacturer 
the ability to pay the tax due to the state.  As to wholesalers, they are required to pay the 
tax when they receive the product.  If the cash requirement were eliminated, they would 
be at risk of not recovering taxes from the retailer.  Even if the payment is made, credit 
would in essence mean that the wholesaler is advancing the taxes to the state and taking 
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the risk of not gettiing paid.  Alternatively, the wholesaler and the manufacturer will argue 
that they should be able to get a refund for the tax if the retailer does not pay, or is very 
late in paying for the product.  In either case, the risk of taxes being paid are reduced and 
the cost of collecting taxes will go up. 

3.      We are convinced that one of the overriding principles underlying Washington's 
approach to regulating beer and wine sales is to make them relatively widely available at 
reasonable, and reasonably stable and uniform, prices.  This is the clear impact of the 
requirement of uniform pricing, the ban on volume discounts, and other regulations.  If 
there were no regulations on the dealings between suppliers or distributors and retailers 
other than the requirement of a license, the smaller retailers, particularly those in more 
remote areas, would be at a severe disadvantage.  This could result in many of them 
going out of business, and could make beer and wine more difficult to obtain.  The effects 
of this would undoubtedly include people driving further to get beer and wine, with the 
attendant increase in the risk of those people driving under the influence. 

Today, the vast majority of the participants in the beer and wine distribution market are 
honest people who make every effort to comply with the rules and to assure that beer and 
wine are sold responsibly.   However, there are always people willing to act irresponsibly 
just to make a little more profit.  If the relationships between suppliers and retailers were 
unregulated, the temptations faced by such people would be irresistible.  There would be 
more beer and wine getting into the hands of retailers at low prices, and that would result 
in cheaper beer and wine prices for consumers.  An individual consumer might think that 
was a good deal (unless he or she happened to get in a wreck on the way home), but it 
would not be a good deal for society. 

Unlike other products, for beer and wine the lowest price to the consumer is not the 
lowest cost to society.  
4.      The current system works.  The principal reason people today think the system may 
be antiquated or unnecessary is the fact that there have been relatively fewer problems 
with alcohol in the last 70 years than was historically the case before that.  In our view, it 
is impossible to divorce that fact from the existing regulatory structure, most of which has 
been in place since 1934.  One might speculate on other reasons for Washington having 
both a relatively high percentage of adults who drink (compared to other states) and at 
the same time relatively low per capita consumption.  However, it would be folly to discard 
the current regulatory system on the basis of such speculation.  
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The following written comments were submitted to the Task Force between May 12 and June 12, 
2006. These comments were forwarded to Task Force members previously, via email. 

1. Jeff Smiley, WA Small Brewer: Concerned about possible removal of self-distribution. Insulted 
that Task Force material seems to single out the manufacturing tier as being responsible for the 
harmful effects of alcohol that occurs in the industry.  
(Note: Mr. Smiley’s comments were distributed at the last meeting, but they came in too late to 
be included in that meeting’s summary of written comments.) 

2. Theresa Hancock, Contract Store Owner:  Currently can only purchase wine afrom the LCB 
distribution center. Would like to be able to sell wine purchased from other distributors, and 
would like the possibility of a greater markup than the 6.45% commission currently allowed. 

3. Judith Colby, USAWines.com, Internet Wine Retailer: Would like internet sale issues 
addressed. Currently can only connect consumer to specific winery for sales. Would like to be 
able to work with different wine shops to bundle wines from different wineries into one package 
(as can be done in California). 

4. Mike Wade, Fielding Hills Winery, Small Winery Owner:  Other than issues of temperance 
and underage drinking, there is no reason for the state to be involved in regulating wine sales. 
With the exceptions noted, wine sales should not be controlled any more than other products, 
including tax collection. There are special interests vested in the current system and it appears 
the process is being scripted to favor a result of the status quo. 

5. Stephen Diamond, University of Miami School of Law Professor: At request of WBWWA 
reviewed materials generated to date by Task Force. Materials do not elaborate on two points. 
1) Significance of stable and orderly market, and 2) need for enforcement mechanisms that are 
practical and fiscally realistic. Related to #1 - current WA laws result in a more stable market. 
Related to #2 - regulation cannot be limited to policing the behavior of consumers and retailers 
directly, but must be comprehensive. Washington laws are sound and should not be tampered 
with lightly. 

6. Ken Casavant, Professor of Economics, Washington State University: At request of 
WBWWA reviewed materials generated to date by Task Force. Believes the net effects of the 
three-tier system and other beer and wine regulations are somewhat higher prices, much more 
controlled access, and more effective tax collection.  Elimination of restraints that “level the 
playing field” can be expected to result in fundamental changes in the marketing structure. The 
Task Force’s role is make recommendations as to the appropriate balance between social costs 
and private efficiencies. 

7. John E. Morgan, Lost River Winery, LLC., Manager:  The state should be focused on 
prevention of access to minors and intoxicated individuals, collection of taxes and compliance. 
The three-tier system is designed to protect wholesalers. One example is the inability to ship to 
retailers via common carrier. We can ship to unlicensed consumers, but not to licensed retailers. 
The American wine industry is losing market share to foreign competitors. The new laws on 
direct to consumer shipping are much more restrictive and costly to manufacturers than 
previous reciprocal rules.  
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Jill - what is the process by which I can ensure that the Task Force sees this kind of 
feedback from small brewers? 
  
George Hancock 
President 
Washington Brewers Guild 
________________________________ 
 
From: JeffSmiley99@hotmail.com [mailto:jeffsmiley99@hotmail.com] 
Sent: Wed 5/17/2006 1:17 PM 
To: waguild_associates@yahoogroups.com; George Hancock 
Subject: Re: [waguild_associates] FW: 3-Tier Task Force Website 
 
 
This is some serious stuff.  I see more pushing towards removing self-distribution.  Here's 
an interesting passage: 
  
Page 16 of the presentation: 
  
"Core Assumption:  manufacturer's profit motive to sell as much as it can of it's products 
should be mitigated because of the harmful effects of alcohol consumption; the 
manufacturer must be separated from the consumer" 
  
How ridiculous is that?  You mean the distributor isn't going to sell as much beer as they 
can to make a profit?  Everyone in the chain wants to sell as much as they can.  To single 
out the manufacturer is outright insulting.  It makes it sound like the manufacturer is 
responsible for the harmful effects of alcohol that occurs in the industry. 
  
George, you mentioned at the WBG meeting that you could forward feedback to the task 
force.  Could you forward this feedback for me? 
  
Jeff 
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From: Theresa Hancock [mailto:tlcgolf@televar.com]  
Sent: Friday, May 26, 2006 9:22 AM 
To: Frederick, Sherry C 
Subject: Comment for Three-Tier Task Force 

Task Force Members, 
My name is Theresa Hancock, and I am a contract liquor store manager in Washington 
State.  There are 150+ contract liquor stores in Washington State.  We are independent 
retailers that contract with Washington State to sell the liquor, wine and beer.  I serve on 
the Contract Manager Advisory Committee that meets quarterly with the LCB. I also serve 
as the contact point between the LCB and the contract stores in regards to the CMAC 
group. I also served on Governor Locke's retail sales task force. 

As a group we would be interested in being able to sell wine and beer other than those that 
we can get through the LCB.  We currently are able to get a beer/wine license but LCB rule 
prohibits us from selling other wines that could be purchased from other distributors, but we 
are allowed to purchase beer from other distributors.  If we were able to purchase wine we 
could offer a better selection to our customers.  Also, our mark up on the wine from the 
distributor could potentially be greater than the 6.45% commission that we receive on LCB 
wine. 

We would also like for you to keep our portion of the Three-Tier system in mind as you go 
through your deliberations.  We do not have a lobbyist, union representation or a 
representative on the task force, so we do not want to be forgotten.  Many of these items 
you are looking at will directly affect us.  We do have investments in our businesses and 
are an important part of the retail piece. 

If you would like any more information or would like to have a dialogue with the contract 
stores, we would be happy to give you any input needed. 

One other point that I learned from the previous task force in regards to the three-tier 
system was that the current system does provide for a broader selection of spirits and 
prevents large wholesalers from gobbling up shelf space and forcing out the smaller 
wholesalers. 

Best Regards, 

Theresa Hancock 
Contract Liquor Store Manager 
tlcgolf@televar.com 

day phone: 509-837-5445 
evening phone: 509-837-8550 
mobile: 509-830-2152 
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From: judith@usawines.com [mailto:judith@usawines.com]  
Sent: Friday, May 26, 2006 3:13 PM 
To: Frederick, Sherry C 
Subject: Comment for Three-Tier Task Force 

As you consider the direction for new laws regarding wineries and wine shops in WA, I 
would appreciate your task force giving some thought to Internet sales of wine. We have 
been in business at www.USAWines.com for ten years now, and have felt hamstrung by 
WA liquor laws. The purpose of USAwines.com is two-fold: 1) to promote winery tourism, 
and 2) to sell wines. WA has some excellent wines and great winery tourism, and it seems 
a shame to have to ignore representing wineries in our home state. 

When we moved from CA to WA in 1998, we asked WA Liquor Control what license we 
might need. We were told they had no idea how to handle Internet sales, so just go ahead 
as we were. Then in 2004 they contacted us and, following their advice, we secured 
Agent’s Licenses for each of the WA wineries where we show wines for sale.  

The way our shopping cart system currently works is that when someone orders wine, the 
order is forwarded to a winery for fulfillment. The sale is between the winery and the 
consumer, with the winery charging the credit card and shipping the product to states 
where legal. We would like to be able to work with retail wine shops in WA, as we do in CA, 
so as to bundle wines from different wineries into one package. However, current WA law 
requires that we either represent wineries or wine shops. We don’t have a problem with that 
restriction, but if we choose to work with a wine shop, it is my understanding that would 
create a myriad of other complications.  

If you would like some “e-tailer” representation on your Task Force, I would be happy to 
become involved in your discussions. Please feel free to call me with any further questions 
or suggestions. 

USAWines.com 

800-625-2610 

Judith Colby 
PO Box 712 
LaConner, WA 98257 
360-466-5094 ofc 
360-391-3042 cel 
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From: mike at Columbia Fruit Packers [mailto:mikew@columbiafruit.com]  
Sent: Wednesday, May 31, 2006 4:24 PM 
To: Frederick, Sherry C 
Cc: Parlette, Sen. Linda Evans; 'George Valison'; John Morgan 
Subject: Comment for Three-Tier Task Force 

May 31, 2006 

Dear WSLCB, 

I understand scf@liq.wa.gov is the email address to submit comments regarding the 3 tier 
review. 

I would like to submit the following to the task force for their consideration: 

My wife and I own a very small winery in East Wenatchee.  More of a glorified hobby than 
anything else, but we work very hard (with the help of family and friends) to produce world 
class red wines.  My day job is helping operate Columbia Fruit Packers, a family owned 
apple and cherry growing and packing business.  We produce 1.5 million boxes of apples 
and 750,000 boxes of cherries. 

Other than the issues of temperance and underage drinking, I can see no reason for the 
state to be involved in regulating wine sales.  I am very much aware of the massive 
bureaucratic system currently in place and can see no relationship to temperance or 
underage drinking.  Why should selling a case of wine be any different than selling a case 
of apples?  Really, why?  How does price posting have anything to do with protecting the 
public interest (temperance and underage drinking)? 

Taxes:  Tax collection is an important issue for any government entity required to collect 
taxes, but how or why is tax collection from the wine trade any different than many other 
businesses? 

I would strongly encourage you to reach out to the wine trade and ask for input.  Create a 
survey form and collect information from all the stakeholders. 

Please also recognize there are some very obvious “special interests” very vested in the 
current system.  You must have the courage to openly and honestly acknowledge this 
reality and deal with it straight on.  My review of the work done so far is troubling.  It 
appears the process is being scripted to favor a result in the status quo.  Please do not go 
this route. 

In closing I would strongly encourage you to constantly ask yourselves how or why is this 
situation any different than the majority of unregulated business entities/activities in 
Washington State? 

The magnitude of your work is huge.  Please take the time to do this right. 
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If I can be of any further help in this process please let me know. 

Thank you for your time. 

Sincerely, 

  

Mike Wade 
Fielding Hills Winery 
East Wenatchee, WA 
509-884-2221 

Cc:  Linda Evans Parlette 
      Cary Condotta 
      Columbia Cascade Winery Association members 
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Stephen  M. Diamond 
1140 Asturia Avenue 
Coral Gables, Florida 33134     June 5, 2006 

Mr. Nate Ford, Chair 
LCB Three-Tier Review Task Force 

 

Dear Mr. Ford, 

I am a professor of law at the University of Miami School of Law and have taught 
courses in U.S. alcoholic beverage law for ten years. In addition to my law degree, I have a 
Ph.D. in History. I spoke to Washington's first three-tier review task force a number of years 
ago. 

At the request of the Washington Beer and Wine Wholesalers Association, I have 
reviewed the materials and comments generated to date by the Task Force. I am 
concerned that they do not sufficiently set forth and elaborate two important points. One is 
the significance of a stable and orderly market for the distribution and sale of alcoholic 
beverages. The other is the need for enforcement mechanisms that are practical and 
fiscally realistic. Accordingly, I am writing to give the Task Force some additional 
perspective on these points. 

Washington's laws have the effect of creating a more stable market for the 
distribution and sale of alcoholic beverages. This was explicitly recognized by all of the 
expert economists who testified in the recent Costco litigation, the experts for Costco as 
well as those for the State and WBWWA. In this context "stable" means that sellers cannot 
react as quickly to ephemeral market changes, such as unanticipated promotional activities 
of competitors, as they could in the absence of the regulatory restraints. Prices are less 
volatile than would otherwise be the case. Decreased volatility is beneficial to the State for 
at least two reasons. The more volatile prices are, the more opportunities there are for 
sellers to promote the sale and consumption of beer and wine. The more volatile prices are, 
the easier it is for market participants to engage in discriminatory pricing practices and the 
harder it is for the State to detect those pricing practices. 

This stability is not an accident, but was intended by the legislature that first enacted 
Washington's regulatory system governing the distribution and sale of beer and wine. Their 
aim following repeal of Prohibition was to permit only that degree of autonomy by private 
parties operating in the market that was conducive to and did not frustrate the state's 
regulatory goals of control and tax collection. Private profit seeking was to be permitted, but 
constrained. There was to be moderation in selling as well as in consumption. A structure 
was sought to make selling transparent and accountable and also to create incentives, as 
well as controls, that would encourage participants to work within the regulations and to 
help in their enforcement. 
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Retailers were to be regulated in ways to reduce pressures on, and opportunities for, 
buyers to over-consume. Suppliers and wholesalers were to be regulated in ways to reduce 
pressures on, and opportunities for, retailers to oversell. In the language of the time, the 
"natural demand" for beer and wine was to be satisfied (because if it were not, illicit 
distribution and sale would be encouraged), but a stimulated demand was not to be 
permitted. This can still be seen in the attitudes of suppliers, particularly the large national 
brewers, who still routinely explain that their advertising programs are intended to steal 
business from their competitors, but not to attract new drinkers.  

Sellers were to be encouraged to take a long-term view, aiming at steady moderate 
returns, rather than attempting to "get rich quick" by pushing against the regulatory 
boundaries. The Rockefeller Report of 1933 also encouraged stability in law-making. Its 
authors, Fosdick and Scott, advised against faddish and rapid regulatory changes which 
would only encourage short-term, get-rich-quick responses. 

This kind of stable environment provides many regulatory benefits. Stability 
facilitates moderation in selling, and thus in consumption, in several ways. Sellers are not 
guaranteed financial success, but they are protected against market destabilizing 
stratagems, what used to be called unfair competition. This protection makes it less likely 
that retailers, and smaller companies in particular, will face such economic pressure that 
they will resort to selling practices that are outside the letter, and also the spirit, of the law. 
Profits were to be achievable for sellers who operated within the strict limits imposed by 
law. 

There has been, in Washington as elsewhere, some rhetoric suggesting that 
alcoholic beverage regulation should be limited to policing the behavior of consumers and 
perhaps of retailers selling to consumers. Policing consumers and retailers must be part of 
the regulatory regimen, but a sensible comprehensive program should not be so limited. 
Laws to reduce pressures on retailers to oversell, to better monitor and control the price 
and quantity of goods arriving at retailers, to reduce pressures that would otherwise lead 
retailers to disobey the law to survive, do make sense. Such regulations together comprise 
a transparent and accountable distribution system. 

A comprehensive regulatory program reduces the likelihood of point-of-sale 
violations and highlights that alcoholic beverages are products requiring control and self-
control in their distribution, sale, and consumption. Not imposing all laws at one level, over 
any one group of participants, also reduces the risk that the regulated will become 
"demoralized", as it was termed when Prohibition was repealed. The concern, which was 
the result of direct observation during Prohibition, was that focusing too much regulation on 
one sector of the industry would create the impression that the regulated sector was 
somehow criminal. This would lead to a loss of respectability and would invite participants 
to view laws as obstacles to evade rather than as rules to be followed. 
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Spreading the regulation throughout the distribution chain permitted each entity in 
each tier to face sufficient legal scrutiny to encourage voluntary compliance with the rules, 
subject to public review, but not such as to make any segment feel unfairly burdened. 
Comprehensive regulation is a manifestation of control, reflecting a determination that 
alcoholic beverages are a product whose use can create social costs and therefore 
demands public control.  

The approach reflected in the original legislation, and still reflected in today's laws, is 
in effect "trust but verify," vesting significant self-control in drinkers and in sellers, but under 
legal supervision. A level playing field was sought not for its own sake, but to protect those 
sellers who acted within the law and to provide assurance that profits could be made by 
responsible parties. 

This leads to my second point, which I will make only briefly. Washington, like other 
states, established a regulatory system that can be administered effectively. This is not 
achieved exclusively by direct supervision and, indeed, could not be. The cost and 
intrusiveness of such a program, with an inspector in effect supervising each point-of-sale 
transaction, is obviously insupportable. Rather, the system must depend to a significant 
degree on the willingness of members of the industry to submit to regulation and the self-
interest that leads industry members complying with the law to report those who do not 
comply to the appropriate authorities. 

One factor often cited for the ineffectiveness of Prohibition was that no economic 
interests had a stake in its success. The Repeal system, through licensed distributors and 
retailers, aimed to rectify this omission. Licensed distributors and retailers were expected to 
aid in law enforcement by identifying violators. Their economic interest was obvious; their 
knowledge of the industry was useful. Those who were willing to forego short-term gains 
and accept the constraints which limited them were rewarded and, in return, were to serve 
as a mechanism for enforcement of the state's rules. It should be noted that much law 
enforcement in the U.S. is complaint initiated. This reflects fiscal pressures and a 
recognition that neighbors and competitors have particular knowledge of what goes on 
around them and particular concern that what does go on be lawful. 

Washington's present statutes work to promote stability and, therefore, control 
abusive and non-abusive consumption. They are enforceable without an uneconomic and 
unrealistic commitment of money and manpower. I submit, based on my knowledge of the 
history of alcoholic beverage regulation in the United States, that the laws are sound and 
should not be tampered with lightly. 

 
        Sincerely, 
 
 
        Stephen Diamond 
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To: Three-Tier Review Task Force Members 

From: Dr. Ken Casavant 
 Marketing Economist 

Subject: Comments on “Candidates for Change” in Three-Tier System  

Date:  June 2, 2006 

 

I am an agricultural economist in the School of Economic Sciences at Washington State 
University.  I received my Ph D from Washington State University in 1971, after having 
received my Bachelor of Science and Master of Science from North Dakota State 
University in 1965 and 1967, respectively.  I have been on the faculty of Washington State 
University for 36 years where I teach and conduct research in food economics and 
marketing.  My areas of teaching are in management, marketing, pricing and policy.  My 
principal area of research interest is the marketing of food, especially logistics and 
transportation, and other policy aspects of the marketing functions. 

I have been asked by the Washington Beer and Wine Wholesalers Association to review 
the materials developed by the Task Force and offer my professional evaluation of the 
economic and social impacts of some of the “candidates for change.”  During the past two 
years I have studied the industry, focusing on the three-tier system and its 
rules/regulations, and have collected, read and evaluated most of the relevant academic 
and industry literature in the area of alcohol abuse, regulatory standards and market 
efficiencies.  I offer these comments for the consideration of the Three Tier Task Force in 
their deliberations.   

 

The three tier system and general tied house laws  

The net effects of the three-tier system and the other beer and wine regulations are 
somewhat higher prices, much more controlled access, and more effective tax collection; 
all have been identified as historical goals of the regulatory structure. 

Understanding the functions of the three tier system requires an understanding of the 
history of the regulatory system in Washington.  

As prohibition ended, the goals of restructuring were varied but included eliminating 
bootlegging (the sin of the Prohibition era), minimizing illegal alcohol sales with their 
accompanying loss of taxes, and discouraging moonshine activities.  The overall societal 
charge was, “people wanted to drink, how should they do it and how should it be 
regulated?”  

The general response was the three-tier distribution system where producers were 
distanced from retailers by the functions performed by the distributors.  A balance was to 
be struck between prices so low that consumption was encouraged and prices so high that 
bootlegging was feasible, within a system where retailers were not driven by producers.  
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The specific goals underlying the the Steele act were the continuance of temperance, 
fairness amongst the participants in the marketing system, orderly marketing and 
production of tax revenue reflecting the consumption of the product.   Because of the social 
costs of alcohol, which had become all too evident during Prohibition and the years leading 
up to Prohibition, it was clear that, with respect to beer and wine, the lowest cost for the 
consumer is not the lowest cost for society.  The distribution system was designed to create 
a balance between social costs and individual consumer costs, while preserving control 
and furthering the other goals of the State.”.  

This history leads to two questions: First, are those original goals still relevant today?  
Second, how were the goals to be accomplished when the law was first enacted?   

Control of alcohol abuse and attendant social costs has not changed, from the view point of 
this economist and citizen of Washington.  The overall operational approach by the state of 
Washington was to impose some constraints on the unfettered competition that had 
brought on Prohibition in the first place.  The current system is designed to use the three-
tier distribution system to achieve the goals identified above.  Within the system are the 
varying components or statutes addressing the posting and holding of prices, the illegality 
of quantity discounts or the granting of credit, the equal delivered prices and the minimum 
markup requirement.  This is a belt and suspenders system that serves to backup and 
achieve the overall goal.  Each can stand by itself to varying degrees in the function they 
perform but they each serve to make the goal more achievable.   

The essential question again is just what was the state trying to do and does this system 
achieve those goals.  Temperance, orderly marketing and fairness in the market place were 
desired after the experiences before and during Prohibition. The desire to stop the 
breweries from controlling and forcing the actions and output of the retailers, while making 
alcohol more expensive and less accessible/attractive was filled by the various statutes.   

When the legislature chose to support the three-tier system they placed value on the 
existence and role of the distribution system, namely the distributors in the market.  My 
knowledge of marketing, and my review of marketing studies, have reinforced the common 
knowledge of the benefits and value created by the Washington beer and wine distributors. 

First, and perhaps most critical from the viewpoint of the framers of the legislation, is the 
separation of the large producers from the retailers in the marketing channel.  The absence 
of this separation, and the control of producers over retailers, was the source of many of 
the undesired results leading to Prohibition.  Using distributors as a buffer between the 
suppliers and the retailers serves to balance market power.  This balance, and the 
consequent absence of ‘tied houses”, result in individual firm decisions that are more driven 
by an overriding desire for volume sales without consideration of the social costs of that 
consumption. Moreover, one of the results of this slightly constrained market is that 
transactions are, if not completely open, far more transparent and accountable due to the 
post and hold requirements and the bans on credit and quantity discounts. 
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Distributors provide numerous services, from rotating the product on the shelves, to chilling 
beer at all stages of the supply chain, to dating and coding beer and wine as to age and 
quality.  All of these improve product quality for the consumer.  Distributors take back and 
destroy old beer, absorbing the loss.  Distributors carry at least as much of the risk of new 
or experimental products being rejected by consumers as do retailers, helping to 
encourage new product development and testing to occur in the market.  Many more wine 
labels, and therefore the product of smaller wineries, are carried, inventoried and made 
available to the consumer by the distributors, because the size of the distributorship allows 
a greater inventory to be maintained and economies of scope to be achieved.  

Important to the goals of the statutes, the distributors collect and return taxes efficiently.  In 
sum, without the restraints built into the current regulatory system, we could end up with a 
system that is “efficient” when viewed purely from the point of view of individual businesses 
in the system but when viewed from the perspective of society in general neither maximizes 
the public good nor is “fair” in any meaningful way.   

 

Level Playing Field Concept 

The concept of a “level playing field” manifests itself in several of the restraints in the 
current system.  As an economist, I would expect elimination of the restraints to result in 
fundamental changes in the marketing structure for beer and wine.  Allowing quantity 
discounts and granting of credit, as well as eliminating the minimum markup, would have 
the effect of lowering some prices to some consumers, with attendant increases in quantity 
consumed and in opportunities for abuse.  Further, the larger chain box firms would gain 
and the smaller mom and pop stores would be at a definite competitive advantage.  To the 
extent the role of distributors is diminished, smaller retailers would be further 
disadvantaged.  Significant inventory costs would be shifted to the retailer, the ability of 
new smaller wineries or breweries to get shelf space would be decreased, and other similar 
size-related impacts could be expected.     

Without the uniform pricing requirement, service in outlying areas would be curtailed or 
price, selection and availability would be restricted.  The current system essentially cross-
subsidizes retailers in more remote areas and smaller retailers, much as electricity, phone 
service, mail service, highways, and other public utilities are cross- subsidized.  One of the 
lessons learned from Prohibition is that making beer and wine too difficult to obtain will lead 
to illegal manufacture and sale, and to a disregard for the law.  The concept of subsidizing 
smaller and more retailers to minimize that risk was built into the regulatory system from its 
inception. 

Allowing volume and credit discounts, or central warehousing, could essentially bring back 
the “tied houses”, with the result being significant pressure to increase the volumes of beer 
and wine sold by, among other things, reducing the price.  This of course would lead to 
increases in abusive consumption, such as more availability of alcohol to our youth. None 
of these outcomes correspond with the express goals of these regulations. 
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Related to the level playing field are regulations implementing the law prohibiting 
distributors or suppliers giving “money or money’s worth” to retailers, including the ban on 
joint advertising.  These are intended to preserve the separation of the tiers by outlawing 
efforts by one tier to subsidize the activities of another tier.  Economically, eliminating these 
restraints would give rise to relationships that influence the retailer as to what is purchased 
from which distributor or producer. 

Further, when retailer activities are subsidized the cost of incurred by retailers in selling 
beer and wine is reduced.  This will inevitably result in increased promotion, particularly 
price promotion, which translates directly into greater consumption and more abusive 
consumption.  It is my personal experience that, in a college environment such as 
Washington State University, such promotions are very effective in increasing purchases of 
beer and wine, including illegal purchases by minors, and in increasing excessive 
consumption.  

 

In Summary 

The material available from the interviews thus far seems to indicate the debate is not 
about whether these restraints exist but is rather about whether they are effective and at 
what cost.  Private efficiency could be improved by removing some of these restraints, but 
as an economist I believe the larger concern that needs to be addressed is the impact on 
social costs that would be caused by the relaxation of these controls?  Specific attention 
should be paid to the Liquor Control Board’s mandate, its effectiveness in enforcing that 
mandate and the net result on Washington citizens and businesses.  My sense is that role 
is being performed more than adequately at this time; the Three Tier Task Force is being 
asked to consider what the mandate is, and is the balance between social costs and private 
firm efficiency appropriate at this time? 

There is obviously some disagreement between members of the Task Force as to the 
balance to be struck between private operational efficiency and the public costs imposed by 
that efficiency.  I cannot, as an economist, make a determination as to what level of public 
costs should be considered acceptable by Task Force members.  Nonetheless, it is 
patently obvious that social costs are imposed on society as a result of alcohol abuse and 
that those costs are all too real. 

The public costs of alcohol abuse, while varied, include: the accidents and deaths attendant 
upon drinking and driving; the problems resulting from drinking by our youth and young 
adults; the health care costs incurred as a result of consumption, such as the costs of 
dealing with cirrhosis, and as a result of the addictive nature of alcohol; the costs of 
alcohol-related incidents such as accidents at work, suicide, child abuse (especially by 
women), spousal abuse, rapes, robberies, and violence on campuses.  There are, of 
course, some health benefits that appear to flow from moderate consumption of alcohol but 
there is nothing in the literature or in my examination of the markets that suggests the 
current regulatory system unduly restricts moderate consumption.  
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It is also patently obvious to me as an economist that these social costs increase with 
consumption and that consumption will increase if prices to consumers go down.  Finally, it 
is equally obvious that prices to consumers will go down, and abusive consumption will go 
up, if private efficiencies are the sole basis for determining the nature and scope of 
regulations governing beer and wine distribution. 

It is the role of the Task Force to make policy recommendations as to the appropriate 
balance between social costs and private efficiencies.  My role as an economist is simply to 
inform as to the type and magnitude of efficiencies and public costs/benefits that should be 
considered in making those recommendations.  I appreciate the opportunity to offer some 
thoughts on the issues.    
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-----Original Message----- 
From: Lostwine [mailto:lostwine@centurytel.net] 
Posted At: Wednesday, May 31, 2006 11:25 AM 
Posted To: Spam 
Conversation: Comments on items under consideration by task force 
Subject: Comments on items under consideration by task force 

Dear task Force members, 

I want to sincerely thank you for your work on this issue and for the opportunity to 
comment. 

You may certainly consider me to be in the camp that feels the system is broken and 
requires fixing. I believe that the current liquor code has slowly evolved from historical 
circumstances that are no longer relevant, and has been hobbled in its development by 
political wrangling, bureaucratic fossilization, and  a general lack of vision and imagination. 
The result is a system, mirrored in 49 other States which is, in my view, largely responsible 
for the fact that the American wine industry is losing market share to foreign competitors 
across every single price point. Washington as the nation's second largest wine producing 
State must retake a position of leadership in the free trade of this legal product, and should 
work to provide a model national wine law. 

The Proper Scope of Alcohol Trade regulation 

The societal goals of alcohol regulation that apply to the manufacturing, sales and 
distribution sectors (as opposed to the education, behavioral and public health spectrum) 
are extremely simple; Prevention of access to minors and intoxicated individuals, collection 
of taxes, and the empowerment of the State with sufficient legal authority to ensure 
compliance.  Simplification of regulation in this sector will encourages full compliance, will 
ease enforcement, and will maximize collection of tax revenue by discouraging  trade in 
alcohol outside of the legal channels, particularly as regards imports.  

The Three Tier System 

From my perspective the current system, in which it is considered necessary that the three 
tiers be separate and distinct, is much more easy to understand  in terms of a system 
designed to protect wholesalers rather than one serving the stated policy goals. I have had 
WSLCB staff explain  premises of the current system in terms of the distant past (e.g. the 
Al Capone days of prohibition and the era of the trusts). These reasons have long become 
irrelevant.  We now have anti trust and anti racketeering statutes that did not formerly 
exist.  And as far as prohibition, is it really any surprise that there were legal problems back 
then?  To paraphrase a famous gun lobbying group "If the alcohol business is outlawed, 
only outlaws will be in the alcohol business". Why do distributors and producers, or, for that 
matter distributors and retailers, need to have separate ownership?  Many producers self 
distribute.  Many retailers of other products use central warehousing. In our case,  
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distributors are so inefficient that we simply can't afford them. Carried to the current absurd 
extreme we producers find ourselves in a position where we are even prevented from 
sending (at our expense) product to retail licensees via common carrier such as UPS or 
Fedex.  Such is not only common in business logistics today, it is, in the case of packages 
the size, shape, and weight of cases of wine, the rule almost without exception.  Why are 
our wholesale customers required to take the time and effort to arrange and pay for 
shipping, except that this acts as a poison pill, a thorn in our side and a concession to the 
wholesale tier? Consider how absurd this situation is when at the same time we are 
allowed to send wine to unlicensed consumers via common carrier, but not to people who 
have been investigated and licensed by the State for the purpose of re-selling alcohol. 

And then there is the cost to the consumer. How can the State legislature not be 
embarrassed when a deputy attorney general argues in a lawsuit that the States knows its 
three tier system costs consumers unnecessarily but that such is desirable because high 
prices discourage overconsumption?  Especially when the judge immediately recognized 
that the additional costs could be returned to the taxpayer rather than supporting the 
margins of the ever shrinking number of wholesalers. 

Can we imagine a better system?  Easily. Simply strip away the unnecessary layers of 
trade protectionist regulation. Create a distribution tier that exists only for the purpose of - 
here's a shocking concept - providing an efficient, reasonably secure, and most importantly, 
cost effective means of delivering wine and beer.  The distribution tier should not be 
prevented from owning interests in producers or, alternately in retailers sales outlets, from 
competitive pricing, or from any other usual and customary practices or economies of scale 
common to modern trade in other legal products.  More importantly, there should be no 
reason whatsoever that a non producing, non selling  distributor should exist, except to 
provide a value added service in facilitating delivery and placement of product between a 
willing seller and a willing buyer. 

Direct to consumer Shipping 

In the last Legislative session Washington went from a being reciprocal State, which was 
willing even to forego tax collection, for the sake of supporting its wine industry and the 
cause of free trade, to being a permit State on the forefront of creating market barriers 
through red tape.  A year ago we could ship to 17 States without any special permits.  As of 
today, we can feasibly ship to three: Oregon, Ohio and Florida. We further intend to obtain 
a permit to ship to California.   Oregon and Ohio do not require the shipper to pay any taxes 
for limited quantities.  In Ohio taxes are the responsibility of the consumer. Florida has 
probably come the closest to a simple balanced direct ship law, currently requiring only 
adult signature for delivery confirmation, and payment of taxes for the months in which 
product is shipped. California requires an annual permit and tax reporting, but the permit 
fee is a reasonable $10.00 per year.   We just cannot afford to pay 30 or 40 annual State 
permit fees together with bearing the cost of compliance paperwork in order to build a small  
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interstate market into a, hopefully, larger one.  And Washington?  Simply stated, were we 
an out of State producer, we would no longer ship to Washington given the new law. 

How is the consumer served by all of this?  Most of our customers enjoy small production 
distinctive wines.  We don't serve them by limiting the ability of small out of State producers 
to access our markets.  We don't serve ourselves by limiting our customers enjoyment of 
fine wines from out of State. Nor does this bureaucratic approach provide a model that can 
be adopted by other States thereby allowing Washington producers access to their 
markets.  

Can  we imagine a simpler system?  Certainly. Consider Florida.  Taxes paid only in 
months tax is due - who is served by reviewing no activity monthly reports?  No permit 
required - we already have a Federal license, so why do we need a State license for the 
exclusive purpose of interstate commerce?  No permit fees - why should we pay a State 
permit fee when we pay taxes to Florida for the wine we ship? Adult signature requirements 
- no problem we pay for signature service on every package we ship and we get a digital 
facsimile for our files. No state label approvals required - the whole purpose of the 
Federal Certificate of Label Approva l (COLA) process is for interstate sales.   

If we can't imagine an improvement to the overall system can we not at least provide a 
stripped down and workable "under the radar" sort of exception for small producers trying 
to create a viable market? Considering what our industry, and Washington State 
consumers, have just lost in the demise of the reciprocal system, perhaps an exception of 
an annual aggregate of 20, 50 or 100 cases of wine could be allowed. Please think for a 
moment about how much time, effort and money you personally could afford to invest in the 
possibility of making a few hundred dollars in sales in a given State in a given year.   

Thank you once again for considering my comments and for the many hours of work and 
thought you are putting into this effort.  This single area of regulation represents, without 
doubt, the greatest threat to our long term viability of our business, and the greatest 
opportunity for ensuring our success.  Make no mistake, we desperately need 
your assistance here.  Washington wines are world class and we, as the home team, don't 
fear competition from anyone.  With your help we can surely succeed. 

Very truly yours, 

John E. Morgan 
Manager 
Lost River Winery, LLC 

 



Comments Received from
Task Force Members Regarding Materials
prepared for August 3 Task Force Meeting





From: Mary Segawa  
Sent: Thursday, July 27, 2006 10:42 AM 
To: Jill Satran 
Subject: Additional information 

Hi, Jill, 
  

I have reviewed most of the materials for next week's meeting, and I have a 
comment about the price posting and hold issue.  On page 34 of the "Meeting 
Materials" sent July 26th (pdf. of PowerPoint presentation), I believe another 
impact of the price posting and hold for the State is "Reduces economic, health, 
and social costs associated with misuse of alcohol by reducing problems 
associated with overconsumption."  I also think there are sufficient studies to 
show increasing price does decrease overconsumption, and that stating is as 
"possible" reduction in overconsumption dilutes the effect.   

  

Thanks. 

Mary  

Mary B. Segawa  
Executive Director  
TOGETHER!  
PO Box 5325  
Lacey, WA   98509-5325  
(360) 493-2230 ext. 12  
msegawa@ThurstonTOGETHER.org  
Web site:  www.ThurstonTOGETHER.org  
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The following written comments were submitted to the Task Force between June 15 and August 2, 
2006. These comments were forwarded to Task Force members previously, via email. 

1. David Asia, PhD Substance Abuse Program Coordinator, Skagit County Human Services:  
Letter addressed to Jim Sinegal, CEO of Costco expressing concern that elimination of the 
independent distributor tier could lead to the increased availability, reduced price, and 
fortification of the alcohol content of alcoholic products generally. Requesting clarification of 
Costco’s position on this issue as a member of the Three-Tier Task Force. 

2.   Stephanie Wise, Substance Abuse professional:  Concerned that any deregulation of the 
current system would increase the amount of alcoholic beverages that are sold in our 
Washington state communities. This, in turn, will increase the misuse of alcohol by adult 
problem drinkers and increase the ability of underage drinkers to obtain alcohol. Health and 
economic impacts of substance abuse are significant and will increase if controls are eliminated. 

3. Martha Fuller, Washington State Sports and Entertainment Facility Operators Association 
(WSSEFOA): Recapping the presentation she made to at the 3rd meeting of the Three-Tier 
Task Force.  

4.  Pam Darby, Reducing Underage Drinking (RUaD) State Coordinator, Department of Social 
and Health Services, Division of Alcohol and Substance Abuse: Forwarding the Blueprint 
for States:  Policies to Improve the Way States Organize and Deliver Drug and Alcohol 
Prevention and Treatment, a 2006 Report from Join Together, a national policy panel. 

5. Katherine Uhlinger, Youth Social Worker:  Provides data related to the relationship between 
price and consumption, and costs associated with alcohol abuse and youth consumption. Urges 
the use of these data in task force deliberations. 

6. Dave Berto, Senior Vice President for Metropolitan Market:  Discusses the impact of current 
regulations has on business and identifies particular areas of concern, including the prohibition 
against providing samples in grocery stores, "post off" pricing, minimum markup, and Cash on 
Delivery requirements, competition from LCB in the sale of beer and wine, and impacts of the 
“level playing field” approach to regulations. 

7. Jan Gee, President and CEO, Washington Food Industry:  Provides WFI’s perspective on 
the state’s involvement in the sale of wine and beer. Asserts the state has consistently priced 
these products below private retailers and argues the state should withdraw from the sale of 
wine and beer in state liquor stores. 

8. Mike Abney, President / General Manager, Northwest Grocers:  Supports the positions that 
will be put forward by the independent grocers representative at the August 3 meeting. 

9. Jay Schiering, McCarthy & Schiering Wine Merchants:  Expresses concern about the small 
retailer’s influence in the policy process and in the direction of the Task Force. Raises issues 
about the prohibition against offering credit terms to retailers. 
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From: Mary Segawa  
Sent: Monday, July 10, 2006 9:48 AM 
To: Jill Satran 
Subject: FW: 3 tiered meetings 

Hi, Jill, 
  

The attached was recently sent to me.  David has given me permission to have it shared with the 
members of the 3-Tier Task Force.  Please include it in correspondence distributed to the members 
of the Task Force.  Thank you. 

  

Mary Segawa 

 

 
From: David Asia [mailto:davidasia@co.skagit.wa.us]  
Sent: Friday, July 07, 2006 12:43 PM 
To: msegawa@ThurstonTOGETHER.org 
Subject: 3 tiered meetings 

Mary: 

Inspired by your presentation at WASAVP, I sent this to the Costco CEO awhile ago.... 

David 

<<Costco Letter.doc>>  

David Asia, PhD 

Substance Abuse Program Coordinator 
Skagit County Human Services 
601 South 2nd 
Mount Vernon WA 98273 
360.336.9309 

FAX 360.336.9323 

[Note:  Letter begins on following page] 
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David Asia, PhD 

17936 Pamela Street 
Mount Vernon WA 98274 

(360) 424-4206 
FAX (360) 428-8717 

bluberry@valleyint.com
 
 
 
 
 
 
June 7, 2006 
 
Jim Sinegal, CEO 
Costco Corporation 
PO Box 34331 
Seattle WA 98124 
 
Dear Mr. Sinegal: 
 
I have been following with some interest the reevaluation of Washington State’s 3 tiered 
system designed, in part, to help create the “orderly market” for the manufacture, 
distribution, and retail sales of alcohol products. I have become a bit familiar with 
Costco’s recent victory in federal court, a victory, which, as I understand it, will 
contribute to a more level playing field for the distribution of Washington and out of state 
wines. 
 
I understand, I think, the purpose of the Costco lawsuit. I understand some of the 
implications for interstate commerce when the trade of one of two similar products is 
restricted because of the state in which that product was manufactured. 
 
The debate now, however, is far beyond the original intent of Costco’s lawsuit. Now, in 
order to comply with the federal court order, and under pressure from manufacturers on 
one end and retailers on the other end, the middle tier, or the distribution sector, is under 
siege. 
 
There are most likely 2 statutory outcomes from the lawsuit:  

1. Out of state wines get the same advantage as Washington wines, that is, they may 
manufacturer and distribute their own products to retail outlets in the state, or 

2. In state wines must now also use independent distributors, as required of out of 
state wines. 

 
As I understand it, there is significant history when it comes to the middle tier of the 3 
tiered system, as you know. The rationale for independent distributorship includes, in 
part, that it serves as a brake on potential collusion between manufacturer and retailer. 
More important to me, however, is the evidence that the middle tier, independent 
distributorship, given the nature of a deregulated marketplace, serves to limit the amount 
of alcoholic beverages, and the percentage of alcohol in those beverages, available to the 
public.  
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According to the Social Development Research Group at the University of Washington, 
which has pioneered much of this research, our best evidence on risk factors for 
alcoholism and drug addiction suggests a strong correlation among:  
 

• increased drug availability (even the perception of increased availability) 
• reduced price 
• the early initiation of alcohol or drug use 
• an increased likelihood of dependence or addiction  

 
Which brings me to the point of my letter:  
 
Is it the intention of Costco Corporation, which has a representative on the task force 
currently reviewing the 3 tiered system, to advocate for the elimination of the 
requirement for independent distributorship for all wines? If this is the case, it will only 
be a matter of time until the middle tier vanishes from other sectors of the alcoholic 
beverage industry as well, most likely through the courts.  
 
Given the historical evidence, this will most likely lead to the increased availability, 
reduced price, and fortification of the alcohol content of alcoholic products generally. 
Remember the research: increased availability, lower price, earlier onset of first use, 
increased likelihood of dependence and addiction. 
 
Was it the intention of the Costco lawsuit to create a legal, statutory, and economic 
climate which would result in a marketplace that created an increased risk to public 
health, especially to the public health of children (remember the early onset of first 
use…)?  
 
I would certainly hope not. I would hope that Costco, which has remarkably progressive 
and person centered corporate labor policies (policies which, in many cases illuminate 
themselves as a model of corporate responsibility) would carry this sense of corporate 
responsibility into the marketing of alcoholic beverages. 
 
I am a Costco member and would very much appreciate a clarification of Costco’s 
intention regarding the 3 tiered system currently in place in Washington State. I am also 
interested in knowing what efforts Costco is willing to undertake to limit the potential 
impacts of the federal lawsuit as they reverberate throughout the statutory climate 
regarding alcoholic beverages in the state. 
 
Respectfully, 
 
 
 
David Asia 
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-----Original Message----- 

From: Wise, Stephanie (DSHS/DASA) <wisesv1@dshs.wa.gov> 
To: 'scf@liq.wa.gov' <scf@liq.wa.gov> 
CC: Tarnish Rau 
Sent: Wed Jul 12 12:43:17 2006 
Subject: Comment for Three-Tier Task Force 

 

Good afternoon, 

 

I have attached a letter to this email with comments for the Three-Tier Review Task Force.  These 
represent my personal perspective.  Thank you! 

Stephanie 

Stephanie Wise, Region 2 Prevention Manager 
DSHS/Division of Alcohol and Substance Abuse 
509.225.6254  wisesv1@dshs.wa.gov   
Please visit the DASA HomePage at: http://www1.dshs.wa.gov/dasa 
 

[Note:  Letter begins on following page] 
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         Stephanie Wise 
         701 E. 7th Ave 
         Ellensburg, WA 
98926 
         (509)925-3733 
July 12, 2006 
 
To the Three-Tier Review Task Force: 
 
I am writing to express my very deep concern that the review of the Washington 
state three-tier system of distributing and selling beer and wine may result in 
some form of deregulation to the current system. 
 
As a substance abuse prevention professional, grandmother of six children, and 
concerned citizen, I am especially concerned that to my knowledge the current 
task force process has not included the review of data that correlates increased 
alcohol availability and decreased price to misuse and abuse by adults and to 
early initiation of use by children.  
 
According to the Center for Substance Abuse Prevention, alcohol is the drug of 
choice among youth in the United States.   It is more likely to kill young people 
than all illegal drugs combined.  Each year 1,900 people under the age of 21 die 
in motor vehicle crashes that involve underage drinking in our country. 
 
Nearly half of all 8th graders in our country report having had at least one drink 
and over 20 percent report having been drunk.  Consuming 5 or more drinks at 
one time for males or 4 or more drinks at one time for females are considered 
binge drinking.  Nearly 1/3 of all 12th graders have participated in binge drinking. 
 
In addition to the brain damage that can occur in developing brains from drinking 
alcohol – especially to the areas of the brain that process memory, physical skills, 
and coordination – people who reported starting to drink alcohol before the age 
of 15 are 4 times more likely than those who delayed onset of use to become 
dependent on alcohol at some point in their life. 
 
It seems inevitable that any deregulation of the current system would increase the 
amount of alcoholic beverages that are sold in our Washington state 
communities. This in turn will increase the misuse of alcohol by adult problem 
drinkers and increase the ability of underage drinkers to obtain alcohol. 
Nationally the alcohol industry makes an estimated $22.5 billion by selling to 
underage drinkers and another $25.8 billion from sales to alcoholics and other 
problem drinkers, according to a recent report from the National Center of 
Addiction and Substance Abuse (CASA).  And nearly 17.6 million adult 
Americans abuse alcohol or are alcoholic. Health impacts from misuse and abuse 
include: 
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• Heavy drinking can increase risk for cancers, especially those of the liver, esophagus, throat, 
and larynx.   

• Heavy drinking can also cause cirrhosis, immune system problems, brain damage, and harm 
to the fetus during pregnancy.  

• Drinking increases the risk of death to all of us from alcohol-related car crashes as well as 
recreational and job related injuries.   

 
In economic terms, alcohol-related problems cost our country approximately $185 billion per 
year.  
 
In our state, the current three-tier system has involved controls that help to minimize the 
negative impact of alcohol use, and yet we face daunting problems related to substance abuse. 
We will see our own statistics of abuse and misuse soar, if current controls are weakened.  
 
Consider these Washington state statistics related to substance abuse, identified by the 
Governor's Council on Substance Abuse: 

 
§ An annual economic loss of $2.54 billion. 
§ A chemical dependency rate of 68% for inmates new to the adult corrections system. 
§ Abuse of alcohol and/or other drugs by four out of five youth entering the juvenile justice 

system. 
§ 44% of children in foster care have birth mothers who abused alcohol and/or other drugs 

during pregnancy. 
 
In the substance abuse prevention field and in many families and communities, we work each 
day to help move towards a culture where heavy drinking is not the norm.  We do this to 
create healthy communities and better futures for our children.  There have been huge leaps 
forward in our prevention science, and we now have the systemic knowledge and skills to 
effect community-wide change and reinforce norms of responsible use of alcohol.  Please help 
us move in this direction and do not make recommendations that will deregulate the 
distribution and sales of beer and wine, which in turn will create further negative social, 
health, and economic impacts in our state. 
 
It would be a pleasure to share more information with you about prevention science, 
particularly the positive outcomes and reductions in substance abuse that can be achieved 
through public policy and environmental strategies. Please let me know if I can be of any 
assistance in the important work you are engaged upon. 
 
Sincerely, 
 

 
Stephanie Wise 
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From:  Fuller, Martha [mailto:MarthaF@Seahawks.com] 
Sent: Friday, July 21, 2006 2:39 PM 
To: scf@liq.wa.gov 
Cc: Jill Satran 
Subject: Comment for Three-Tier Task Force 

Attached our comments recapping our presentation to the Task Force on June 15.  Hard copy of this letter is 
being sent to the LCB offices in Olympia as well. 
  

Please feel free to call me at 425 893 5005 if you have any questions. 

  

Thanks again for the opportunity to present. 
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July 21, 2006 

 

Members of the Washington State Liquor Control Board Three Tier Review Task Force 

C/O Licensing Division, Washington State Liquor Control Board 

3000 Pacific Avenue SE 
Olympia, WA 98504-3080 

 

 

Dear Task Force Members: 

 

Thank you again for the opportunity to make our brief presentation to you at the last Task Force 
meeting on June 15.  We appreciated the time you set aside for us on your busy agenda as well as the 
thoughtful questions and comments you offered in that meeting. 

For the record, via this letter we are recapping our key concerns and reiterating our request for your 
additional consideration of modifications to the current advertising regulations as they apply to the 
sports and entertainment facilities license holders represented by WSSEFOA. 

Although the current advertising regulations were designed to prevent the stifling of competition 
among brands and manufacturers in our facilities, these regulations have resulted in unintended 
consequences. 

• We are precluded from accessing certain sponsorship and advertising revenues, including 
naming rights.  Current regulations also unnecessarily restrict the structure and elements of 
our relationships with sponsor and advertisers.  As a result, national sponsors and advertisers 
direct their spending to sports and entertainment venues in other states, where no such 
restrictions apply. 

• Consumer demand drives the selection of alcoholic beverages offered in our facilities.  
Indeed, in many of our facilities, these decisions are made by the third-party catering and 
concessions firms who run our food and beverage operations.  These firms are not party to 
any sponsorship or advertising agreements.  A wide variety of brands from a variety of 
producer/manufacturers are offered in every one of our facilities, so it is clear that the 
currently-allowed advertising and sponsorship relationships have not stifled competition in 
our venues. 

• Often with the support of our alcoholic beverage sponsor/advertisers, our facilities offer a 
range of programs to maximize the responsible vending and consumption of alcohol.  These 
include extensive training of service staff, security measures including use of alcohol 
monitors, contract security staff and off duty law enforcement personnel at events, and 
designated driver programs. 
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• Finally, many of our venues are publicly funded, through their original construction and/or 
for their ongoing operations.  Tapping private sector revenue streams such as naming rights, 
sponsorships and advertising allows us to minimize current and future requests for public 
dollars to help maintain our facilities. 

Accordingly, we would like to see the current advertising regulations modified for sports and 
entertainment facility operators to allow us to enter into naming rights, sponsorship and other 
advertising agreements consistent with our industry standards and provisions acceptable in other 
states. 

We respect the broad array of complex issues related to the State’s three-tier distribution sys tem that 
the Task Force is addressing, and we recognize that our issue is relatively narrower in scope and 
specific to sports and entertainment facility licenseholders.  However, we would very much like to 
see our issue receive further consideration and would request that the Task Force create a small 
working group to advance the discussion with us.  We are very happy to provide additional data 
and/or staff support for the working group. 

 

Thank you again for your time last month and further consideration of our request. 

 

Very truly yours,  

 

 

Martha Fuller 

President, Washington State Sports and Entertainment Facility Operators Association 
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From: Darby, Pam (DSHS/DASA) [mailto:DarbyPS@dshs.wa.gov] 
Sent: Thursday, July 20, 2006 7:31 AM 
To: Jill Satran 
Subject: Blueprint for States.pdf 
 
 
<<Blueprint for States.pdf>>  
 
Something for your information, as well as for the Task Force.  Thanks!  
 
-Pam  
 
Pamela Darby  
Reducing Underage Drinking (RUaD) State Coordinator  
Department of Social and Health Services  
Division of Alcohol and Substance Abuse  
 
P.O. Box 45330  
Olympia, WA 98504-5330  
(360) 725-3720  Fax: (360) 438-8057  
darbyps@dshs.wa.gov  
 
http://www1.dshs.wa.gov/DASA/ 
 
Note:  Report has been emailed to Task Force members. It is also available on line at  
http://www.jointogether.org/aboutus/policy-panels/blueprint/ 
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From: keith uhlinger [mailto:kuhling@nwi.net]  
Sent: Friday, July 21, 2006 7:00 PM 
To: Frederick, Sherry C 
Subject: Comment for Three-Tier Task Force 

To Whom it May Concern, 
  

Attached, please find a memo I've written for the Three-Tier Review Task Force.  Thank 
you for passing this on to them for the 8/3/06 meeting.  It is greatly appreciated. 

  

Sincerely, 

Katherine Uhlinger 

9368 Benjamin Way 

Moses Lake, WA  98837 
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To:  Members of the Three-Tier Review Task Force 

From:  Katherine Uhlinger 

Re:  Tasks for 8/3/06 Meeting 

 

Thank you for the opportunity to send information to the task force.  I appreciate the work you are 
doing and the data you have made available regarding the task force context and goals.   

I am a social worker currently working in a middle school/ high school setting.  I am also a parent of 
10 and 12-year-old children.  When I consider the issues you are addressing, I view them from the 
perspectives of a Washington citizen, parent and social worker.  

You specify ways in which the environment of the 21st century has changed.  Despite financial gain 
seen by the state’s tourism and economy from the beer and wine industry and despite educational 
gains regarding the negative impacts of alcohol, compelling facts and issues remain: 

     *The on-going societal costs of alcohol use/abuse are well-documented. (1), (3) 

     *”Alcohol is by far the most used and abused drug among America’s teenagers.” (3)   

    *”Underage drinking and adult excessive drinking (the amount adult drink in excess of two drinks 
a day) accounts for 50.1 percent of the alcohol consumed in the U.S. and 49 percent of consumer 
expenditures for alcohol, according to an article in the February 26 issue of JAMA, the Journal of 
the American Medical Association” (1) 

     *”Decreasing the number of alcohol outlets in a community is closely associa ted with reduction 
in rates of alcohol-related youth violence.” (2), (6) 

     *”Holding retailers liable for damage inflicted on others by intoxicated and underage patrons 
(asserting dram shop liability) promotes responsible server practices and reduces alcohol-related 
traffic crashes.” (2) 

     *In the Robert Wood Johnson Foundation 2001 Youth Access to Alcohol Survey, “81% of 
Americans polled supported higher alcohol taxes.” (4) 

     *A study released in 2002 noted:  “With alcohol contributing to more than 40 percent of urban 
traffic fatalities, controlling access to alcohol, penalties for violations of liquor laws, stricter 
licensure requirements and random sobriety checkpoints are four of the most important ways by 
which states and cities might be able to lower alcohol related traffic deaths.” (5) 

     *Several reports cite the relationship between alcohol outlet density/location and alcohol related 
problems incurred by the community and larger society.  (6) 
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(Uhlinger, Pg.2) 

 

As you approach your upcoming tasks of identifying and discussing potential improvement 
alternatives and deciding on priorities for further research/analysis, I strongly urge you to add the 
above information to your working frame of reference.  The cited sources provide additional, related 
information.   

I am proud to live in a state that has enacted such strong taxation on alcohol and tobacco.  We need 
to maintain this health-promoting standard and also keep on the table other key issues such as keg 
registration, outlet density restrictions, maintaining strict licensing practices, dram shop liability, 
responsible beverage service and sales and advertising restrictions.   

Thank you for your time and for your efforts to uphold the state’s policy goals and improve the 
health of Washington’s citizens. 

 

Sincerely, 

Katherine Uhlinger 

9368 Benjamin Way 

Moses Lake, WA  98837 

 

(1) http://alcoholism.about.com/library/nosearch/n030226.htm 

(2) http://www.alcoholpolicymd.com/alcohol_policy/effects_ep.htm 

(3) http://www.alcoholplicymd.com/alcohol_and_health/alcohol_and_youth.htm 

(4) http://wwwalcoholfreechildren.org/en/stats/community.cfm 

(5) http://www.rwjf.org/newsroom/newsreleasesdetail.jsp?id=10187&gsa=1&print=true 

(6) http://www.resources.prev.org/alcoholoutlet.htm 
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From:  K. Berto [mailto:soundview@wavecable.com]  
Sent: Monday, July 31, 2006 8:51 AM 
To: Reams, Susan A 
Cc: jangee@wa-food-ind.org 
Subject: Comment for Three-Tier Task Force 
  
TO:  Members of the Washington State Three-Tier Review Task Force 
My name is Dave Berto.  I am the Senior Vice President for Metropolitan Market with offices at 4025 Delridge 
Way SW, Suite 210, Seattle, WA 98106.  I can be reached at 206-923-3701 or via email at 
dberto@metropolitan-market.com.  Next month, I will be celebrating 46 years in the retail food industry, 
having served in Washington, Oregon, and California as well as throughout many of southeastern states. 
The purpose of this message is to provide you with my thoughts and concerns as your Task Force moves 
forward in consideration of the meaning and impact for all participants in the alcoholic beverage industry in 
Washington State, including our ultimate consumers, following the recent court decision relative to the 
"Costco lawsuit."  As an independent food retailer, my interests are primarily related to the distribution and 
sale of beer and wine in our state.  Currently, we have a unique opportunity to work together to craft new 
regulations, policies, and procedures at all levels that will remove inefficiencies and inequities from our 
system. 
The world has changed many times over since the Washington State Liquor Control Board was established 
with its mandates and priorities so long ago.  Our customers now travel the world and have developed 
increasingly sophisticated palates, enjoying a broad variety of foods, wines, and beer from around the world.  
Through the wonders of technology, our ability to track the movement and sale of inventory has improved 
remarkably, allowing for improved accountability. 
Today, we face two significant barriers to efficient business parctices with respect to the distribution and sale 
of wine and beer in our stores.  The first is our inability to provide responsible, contolled product samples to 
our customers, as is common practice in so many other states including those contiguous with ours.  In a 
business where even an established well known label can vary with vintage, our customers are frequently 
forced to make uninformed decisions about the products they wish to purchase.  We can do better than this, 
while still protecting the principles and values we all believe in.  A second significant inefficiency is the "post 
off" pricing, minimum markup, and Cash on Delivery requirements.  These practices create unnecessary 
administrative burdens on everyone, stifle competition, and result in higher retail prices.  Requiring retails no 
lower than delivered costs and allowing the free market to dictate payment terms seem to be realistic 
alternatives in today's world. 
The most impactful inequity we experience in today's system here in Washington State is unfair competition 
from the Washington State Liquor Control Board's own retail outlets where it is not unusual to see items sold 
at price points lower than our distributor's purchase price, which is controlled by the very same WSLCB. This 
practice puts the WSLCB in the patently unfair position of being both regulator and competitior, a clear conflict 
of interest.  If the state wants to remain in the retail business, as I think they should, they must limit 
themselves to the sale of distilled spirits not available through the thousands of private retail sector stores in 
the state. 
A second potential inequity can be avoided if the Task Force considers the need for small independent 
retailers throughout the State of Washington to compete with the large retail chains on a level playing field.  
We need the opportunity to accept direct shipments into warehouses for subsequent distribution to our 
individual stores in this state and, hopefully, your Task Force will consider and recommend that option with a 
bias toward preventing the potential for predatory practices that could stifle competition by consolidating retail 
power in the hands of the few. 
Thank you for considering my concerns.  Please feel free to contact me as necessary. 
Dave Berto 
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From:  Jan Gee [mailto:jangee@wa-food-ind.org]  
Sent: Monday, July 31, 2006 8:34 PM 
To: Reams, Susan A 
Cc: Kevin Stormans; Bob Broderick 
Subject: Comment for Three-Tier Task Force 
 

I am Jan Gee, President & CEO of the WA Food Industry.  I submit the following information for 
your consideration.  Attached is our view of the pricing policies of the LCB over the years and it is 
our opinion that they have consistently priced their product below the market average.  You must 
ask yourself why they have had this policy if it i s not to sell as much product as possible rather 
than providing a convenience to the consumer?   

The other question I think is very pertinent to this discussion is "If the LCB were not unfairly 
competing with the private sector in the sale of wine and beer, would the state be facing this legal 
challenge and how many issue under consideration by the Task Force would still be under review. 

We challenge a number of statements made in the documents prepared for the Task Force's meeting 
this week both in the pricing document and the  competition with the private retailers.  There have 
been a number of legislators interested enough in this issue that they have done their 
own unscientific research on the issue of the unfair competition by the state.  I would ask each of 
you to do your own research this week and go to a variety of private retailers - large box stores, 
independent grocers, convenience stores and wine shops and take note of the prices listed on the 
LCB's top 100 wine list.  Then go to the state liquor stores and compare their prices.  We believe you 
will find that because the LCB is not required to meet the same pricing and shipping requirements of 
the private sector that their pricing will almost always be below market.  Is this promoting the 
consumption of wine or providing the consumer with convenience and pricing?  This is a fine line. 

We believe it is time for the state to restrict its retail business to that of the monopoly sale of spirits 
and let the private sector compete on a level playing field with one another. 

Thank you for your consideration of these issues. 

  

Jan Gee, President & CEO 

WA Food Industry 

253.209.5079    
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From:  Mike Abney [mailto:mike.abney@nwgrocers.com]  
Sent: Thursday, July 27, 2006 4:03 PM 
To: Frederick, Sherry C 
Cc: jangee@wa-food-ind.org; Bob.Broderick@nwgrocers.com 
Subject: Three-Tier Review Task Force 

Ladies and Gentlemen of the Three-Tier Review task Force, 
  

Northwest Grocers, representing independently owned Thriftway Stores and Red Apple Markets, 
asks you take full consideration of the issues that will be presented by our representative at your 
August 3rd meeting.  The 60+ stores represented by Northwest Grocers support the positions our 
representative will put forward at that meeting. 

In light of recent Federal Court decisions and the certainty of regulatory changes in the beer and 
wine category, it is imperative that Independent Retailers have your attention and that a fair 
marketplace is a result of your efforts. The family held small business owner is the life blood of the 
economy for the state of Washington.  Please, work to establish a business environment that 
provides a fair and equitable environment of competition for those owners. 

  

Respectfully, 

  

  

Mike Abney 
President / General Manager 
  
Northwest Grocers 
12658 Interurban Avenue South 
Tukwila, WA 98168 
Direct: 206-315-4401 
Cell:  206-276-7956 
Fax:  206-315-4439 
mike.abney@nwgrocers.com 
  
 



From: Jay Schiering [mailto:jay.schiering@comcast.net]  
Sent: Wednesday, August 02, 2006 1:32 AM 
To: Reams, Susan A 
Subject: Comment for Three-Tier Task Force 
 
Dear Steve, 
 
Is it really so surprising that you've received only one response? 
 
Those of us little guy retail stakeholders really have no voice. It's the price of being small (my $3 
million dollars a year in gross sales is a big deal to me, but chump change at best to the WSLCB or 
Costco). 
 
In order to "compete" I need a "level playing field." That means having credit terms like any other real 
business in The Good Old USA. But I 
forget, wine is a controlled substance, like prescription drugs, not subject to normal rules. We're 
concerned with temperance, promoted by the three tier system, championed by the Wine and Beer 
Wholesalers' Association. Can you say "vested interest?" Explain to me again, in any possible rational 
way, why wholesalers get credit terms but retailers do not? Why the WSLCB gets quantity discounts 
but everyone else does not? Level playing field? You can dress up a pig in a skirt and lipstick, but it's 
still a pig! 
 
Credit terms are deemed a "low priority." Why? Because the WSLCB gets to play by a different set of 
rules. Costco sells a whole bunch of stuff other than wine. (Imagine the terms Costco gets on all that 
other stuff! Subsidizing their wine program doesn't take an advanced degree in mathematics to 
understand). Me, I sell wine, that's it. The idea that if Costco "wins", we throw out postings, we allow 
quantity discounts and credit terms, that this will hurt the small retailers, is ludicrous. It's the 
wholesalers and grocery chains that are  "concerned." Follow the money! 
 
You don't need a weatherman to tell you which way the wind's blowing. So we'll see how the 
heavyweights duke it out. As Mr. Benoliel implies, the lack of transparency is obvious to all but the 
blind, because the blind see the world through opaque lenses. 
 
If this email ever gets to the ENTIRE Task Force for consideration, I 
Will be both pleased and pleasantly surprised. 
 
Kind Regards, 
 
Jay Schiering 
McCarthy & Schiering Wine Merchants 
 
on 8/1/06 2:29 PM, Steve (Water to Wine) at steve@watertowineshop.com 
wrote: 
 
Hi everyone, 
 



I have gotten feedback from one person on the last email concerning the upcoming Task Force 
Meeting.  I had expected a few more interested parties to step up with some responses. There is still a 
day to let me know your thoughts so you can be heard. 
 
Attached are two letters received about the Issue papers. 
  
Let me know. 
 
Thanks 
 
Steve 
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The following written comments were submitted to the Task Force between August 3 and   
September 11, 2006. These comments were forwarded to Task Force members previously, 
via email. 

1. Joe Gilliam, President, Northwest Grocery Association (NWGA):  Advises the task 
force to take a leadership role in recommending to the Legislature an approach for 
addressing the issues in the Costco lawsuit. Recommends specific modifications that 
respond to the district court ruling on post and hold, uniform pricing, delivered pricing, 
minimum mark up, volume discounts, ban on credit sales, central warehousing, and ban 
on retailer-to-retailer warehousing.  

2. Cathy Kelley, coordinator of the Washington State Student Assistance 
Prevention-Intervention Services Program at Educational Service District 105:  
Urges consideration of the impact of underage alcohol consumption. Provides data and 
statistics regarding the impact of underage drinking in Washington State. 

3. Joe Braun, Former California Wine Importer: Suggests Washington consider 
establishing an off sale license that allowed me to sell to individuals by telephone, 
internet or email, similar to the license structure found in California.  

4. Cameron Fries, White Heron Wine:  Describes limitations imposed on the winery as a 
result of tied house restrictions. 
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From: Joe Gilliam [mailto:joegilliam@ogia.org]  
Sent: Thursday, August 10, 2006 3:12 PM 
To: Reams, Susan A 
Subject: Comment for Three-Tier Task Force 
Submitted by Joe Gilliam, President, Northwest Grocery Association (NWGA) 
Representing over 85% of the Retail Grocery Market in Oregon And Washington. 
  

I have reviewed the minutes of the first three meetings and on behalf of the Northwest 
Grocery Association (NWGA) I submit the following concerns and recommendations: 
Given the State's position to appeal the Costco decision, the Task Force has two basic 
choices. To provide a temporary strategy that embraces extending the status quo, or a 
leadership strategy that can be held in abeyance until the Costco litigation is final. 
The status quo strategy relies on two components.  First, it accepts the notion that the 
Costco suit will more than likely be overturned on appeal and major reforms will not 
be required.  The NWGA cannot support this position as the majority of the case consists of 
findings of fact and there is little legal meat to chew on at the appeals level. You should 
note that the Legislature chose this route on the direct delivery to retailers issue and drew 
the ire of the Court. Second, if the case is upheld on appeal and the Task Force has failed 
to address the key components of Washington's three tier system that are in violation of the 
United States Constitution, the delay in offering a leadership strategy to the Legislature will 
cause the LCB to fail in one of its three key charges of its mission statement of ensuring 
orderly market conditions.   
It is the view of the NWGA that this task force should have as its first priority to provide 
leadership to the Legislature in response to the Court's admonishment, 
"The Court's ruling will require (empahsis added) changes in Washington's 
regulatory system for beer and wine.  It is the job of the Washington Legislature and 
not this Court to determine how to best revise Washington's system in a manner that 
is consistent with the United States Constitution and federal law.  The Court urges 
the Legislature to do so with dispatch." (Costco Wholesale v. Robert Hoen, et al., 
Findings of Fact and Conclusions of Law, page 21) 
The Leadership strategy requires no Task Force member to surrender their legal positions 
on any of the issues before the court, but it does require that the Task Force consist of 
market representatives that have the vision to create a contingency plan that will meet the 
standards of the Sherman Act if the Costco Suit is upheld. 
After reviewing the minutes, it appears that a significant portion of the group would like to 
adopt the status quo approach.  NWGA urges the committee to move forward with a 
Leadership approach.  The NWGA offers the following recommendations: 
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(Gilliam cont.) 
  

Costco Litigation Contingency Plan 

Post and Hold, Uniform Pricing, Delivered Pricing, Minimum Mark Up, and Volume 
Discounts:  
Issue:  The Court has rejected the argument that these pricing schemes affect the LCB's 
mission statement regarding temperance, tax collection, and public safety.   
Recommendation:  Adopt the Court's position on all pricing issues.  However, NWGA  
believes that all parties share the position to prevent the dumping of cheap beer/wine on 
the market, so we recommend the Task Force adopt the Court's advice (Findings of Fact 
and Conclusions of Law document, page 12, (27))  to enforce the existing statute that bans 
the sale of below-cost beer and wine, and to that end, "...the state could simply require 
suppliers and distributors to keep all purchase and sales records on site for inspection by 
the LCB."  Any other attempts to control pricing will most likely run afoul of the Sherman 
Act.  The Court clearly states that the LCB's position on using price as a modifier to 
consumption is at best inconsistent.  The Court goes further to suggest that if price is a 
modifier, that the Legislature already has the ability to raise taxes on alcohol. 
Ban on Credit Sales:   
Issue: This is the most blatant of all the violations to the Sherman Act, but was imposed 
with good intentions.  In 1934 organized crime had a grip on the wholesaling of beer, wine, 
and spirits.  This group used the concept of credit to leverage forcible ownership of retail 
establishments to expand their illegal operations.  However, 70 years later the ban on credit 
sales serves no purpose in meeting the mission statement of the LCB.  No evidence in the 
Costco suit was offered to the contrary. 
Recommendation:  Any attempt to regulate the credit terms between individual companies 
will be at risk of violating the Sherman Act.  NWGA offers two recommendations; 
1) Remove all references to banning credit terms and let the market determine credit terms 
as it does with all the other products in the food and beverage markets.  In no case should 
the State require credit to be offered to every retailer regardless of their credit risk.  There 
will be cases where a retailer will not have the financial depth to qualify for credit.   
2) For a finite period of time the State should provide an interest free financing mechanism 
to wholesalers, or a phase in period, to mitigate the transition from cash to credit. This 
should be done regardless of the outcome of the Costco litigation. 
Central Warehousing:   
Issue: This issue may be the strongest argument that the Tied-House laws do not affect 
the LCB Mission Statement.  Whether the beer and wine is delivered at store level by 
distributors, or from a retailers central warehouse, the affect on temperance, tax collection 
and public safety is absolutely zero.  It is invisible to the public.  Wholesalers may oppose 
the competition from manufacturers that choose to ship direct, but any attempt to prevent 
such competition would be in violation of the Sherman Act and the Court's explicit ruling.  
The real world affect will be even less as many retailers of differing sizes and geographical  
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(Gilliam cont.) 
 
locations will choose to continue delivery from wholesalers that can offer cheaper, and 
more efficient means of delivering product. 
Recommendation:  Leave delivery issues to the free market. 
Ban on Retailer-to-Retailer Sales: 
Issue:  This issue is the only issue turned down by the Court and Costco did not offer a 
great deal of evidence to support their claim 

Recommendation:  Leave the ban in place. 
  

Submitted: 
Joe Gilliam 
President, 
Northwest Grocery Association 
8565 SW Salish Lane, Suite 100 
Wilsonville OR 97070 
503.685.6293 
joe@nwgrocery.org 
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July 27, 2006 

To:  Members of the Three-Tier Review Task Force 
I recently learned of the Washington state three-tier system review.  I have been reading 
about this process in an effort to educate myself, so I have a very basic understanding of 
the current situation.  
As a previous school Student Assistance Counselor and now a coordinator of the 
Washington State Student Assistance Prevention-Intervention Services Program at 
Educational Service District 105, I feel this is an important issue and there are many facts 
to consider as this review is taking place.  Decisions made have a potential to have far 
ranging effects in several areas, both on the humanistic side of things and the economical 
side of things.  As you gather and evaluate information, I ask you to consider the following 
data when making your recommendations.  
Tragic health, social and economic problems result from youths’ consumption of alcohol, by 
far the most widely used drug by that age group in our society.  Underage drinking is a 
causal factor in a host of serious problems:  homicide, suicide, traumatic injury, drowning, 
burns, violent and property grime, high risk sex, fetal alcohol syndrome, alcohol poisoning, 
and the need for treatment for alcohol abuse and dependence.  In 2001, the cost of 
underage drinking to the citizens of Washington alone was $1.4 billion.  Translated, that is 
$2,432 per year for each youth in the state.  (1) 
In the 2004 Washington State Healthy Youth Survey, 30 day alcohol use is reported as 
follows:  

GRADE 12th Grade 10th Grade 8th Grade
Percent of 
students 
reporting use. 

              46.2%              32.6%            18% 

 
New research coming out about adolescent brain functioning is very clear.  Aaron White, an 
assistant research professor in the psychiatry department at Duke University and the co-
author of a recent study of extreme drinking on college campuses reports, “There is no 
doubt about it now:  There are long term cognitive consequences to excessive drinking of 
alcohol in adolescents…We definitely didn’t know five or 10 years ago that alcohol affected 
the teen brain differently.” (2)  Teenage alcohol consumption is a big concern and was 
recently the focus of a nationwide campaign, with Town Hall meetings going on across the 
nation.   
As I understand it, state policy around alcohol distribution has three goals:   
 1) Foster temperance/ promote moderation in consumption of alcohol 
 2) Assure controlled, responsible and orderly marketing of alcohol 
 3) Promote the efficient collection of taxes.  
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(Kelley, continued) 
In essence, these laws impact the availability or lack of alcohol to adolescents among other 
things. 
As you examine all issues connected to this review, please consider the impact of 
underage consumption of alcohol.  As you consider recommendations, I would hope that 
any changes made will not negatively impact alcohol availability to minors.   
 
Sincerely, 
 
Cathy Kelley 
(1)  Underage Drinking Training Enforcement Center Web site: 
 http://www.udetc.org/UnderageDrinkingCosts.asp#Top 
 (2)  Butler, K. (2006, July 6).  Teen drinkers sap brainpower.  Seattle Post  Intelligencer. p 
C3 
(See “Community Facts for Yakima County” at end of comments.)
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From: Joe Braun [mailto:cj5braun@mac.com]  
Sent: Monday, August 21, 2006 1:01 PM 
To: Reams, Susan A 
Subject: Comment for Three-Tier Task Force 
Hello,  
I recently moved from California to Washington. (I can see the eyeballs rolling now). 
Anyway, I had a small wine importing business and held three licenses: (1) an importing 
license that only allowed me to import the wine. (2) a wholesale license that allowed me to 
sell to retailers (grocery stores, restaurants, liquor stores etc.) and (3) an off sale license 
that allowed me to sell to individuals by telephone, internet or email.  
Numbers (1) and (2) are not unlike the situation in Washington. Number (3) is evidently not 
allowed in Washington. My office was in my home. I shipped my wine primarily from France 
and the wine was stored in a facility (not in my home) that was approved by the California 
ABC. The sales to individuals were to friends and acquaintances developed by networking 
and wine seminars. Since my operation was relatively small, I was required to submit sales 
tax returns (BOE 401 EZ) only two times a year. Each sale was evidenced by a sales 
receipt showing the name and address of the buyer, the type of wine, number of bottles, 
prices and tax on the resultant sales.  
I was required to report the receipt of wine into the US and pay the tax calculated on the 
value of the shipment and when the wine arrived in the state of California I also paid a tax. I 
received a tax form (BOE 501 BW) each month that I was required to submit to the Board 
of Equalization indicating how much wine I had received and a tax was exacted on that 
amount. Even if I received no wine in the previous month I was required to file the return 
each month.  
Again as a result of the small size of my operation, I was only required to deposit $1000 
dollars in an account payable to the Board of Equalization that would be jeopardized if I 
failed to submit each of these tax returns on a timely basis. I'm sure as the size of an 
operation increased, so was the deposit.  
Of course, before I was given these three licenses, I had to submit to an extensive 
background check, facilities inspection etc. I also had to have a basic permit issued by the 
BATF. The ABC only allowed a certain number of off sale licenses to be issued in each 
county.  
Since your task force is reviewing the three tier system in Washington, I thought I would 
submit this information and request that you consider a similar license, or perhaps a waiver 
to the laws that exist in the State of Washington that would allow a similar operation in 
Washington. Due to size of my operation and the exclusive nature of the product, I didn't 
think it diluted the efforts or retailers, distributors or importers. If you require any further 
information please feel free to contact me and I would be happy to supply what I know from 
my side of the equation.  
Sincerely,  
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Joe Braun  
172 N Lyter Avenue 
Port Townsend, WA 98368  
360.379.9969  
cj5braun@mac.com 
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From: whiteheronwine@gmail.com [mailto:whiteheronwine@gmail.com] On Behalf Of 
White Heron Cellars 
Sent: Monday, September 04, 2006 3:54 PM 
To: Reams, Susan A 
Subject: comment for three tier task force 
 
To the members of the task force,   

As a winery I believe the following should be allowed.  I should be able to hire a chef from a 
restaurant and have said individual prepare a meal at my winery.  I should be allowed to 
advertise which restaurant the chef comes from.  I understand that laws dating from 
prohibition were designed to keep organized crime from continuing its role as producer, 
wholesaler, and retailer.  I do not believe that working with a restaurant in this day and age 
constitutes collusion – I am merely trying to show my wines as they should be shown – 
consumed with food in moderation.  Thank you for your attention to this matter. 

Sincerely, Cameron Fries 
 
--  
Cameron Fries 
White Heron Cellars 
10035 Stuhlmiller RD NW 
Quincy, WA 98849 
509-797-9463 
www.whiteheronwine.com  
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The following written comments were submitted to the Task Force September 14 and 
September 28, 2006. These comments were forwarded to Task Force members previously, 
via email. 

1. Paul Beveridge, Attorney:  Recommends the Three Tier Task Force hear 
presentations from health experts about the impacts of alcohol consumption, particularly 
a comparison between abstention, moderation, and abusive consumption. Provides 
quotes and summaries from health experts citing some potential positive affects of 
moderate consumption of alcohol. 
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From: Joe Gilliam [mailto:joegilliam@ogia.org]  
Sent: Thursday, August 10, 2006 3:12 PM 
To: Reams, Susan A 
Subject: Comment for Three-Tier Task Force 
Submitted by Joe Gilliam, President, Northwest Grocery Association (NWGA) 
Representing over 85% of the Retail Grocery Market in Oregon And Washington. 
  

I have reviewed the minutes of the first three meetings and on behalf of the Northwest 
Grocery Association (NWGA) I submit the following concerns and recommendations: 
Given the State's position to appeal the Costco decision, the Task Force has two basic 
choices. To provide a temporary strategy that embraces extending the status quo, or a 
leadership strategy that can be held in abeyance until the Costco litigation is final. 
The status quo strategy relies on two components.  First, it accepts the notion that the 
Costco suit will more than likely be overturned on appeal and major reforms will not 
be required.  The NWGA cannot support this position as the majority of the case consists of 
findings of fact and there is little legal meat to chew on at the appeals level. You should 
note that the Legislature chose this route on the direct delivery to retailers issue and drew 
the ire of the Court. Second, if the case is upheld on appeal and the Task Force has failed 
to address the key components of Washington's three tier system that are in violation of the 
United States Constitution, the delay in offering a leadership strategy to the Legislature will 
cause the LCB to fail in one of its three key charges of its mission statement of ensuring 
orderly market conditions.   
It is the view of the NWGA that this task force should have as its first priority to provide 
leadership to the Legislature in response to the Court's admonishment, 
"The Court's ruling will require (empahsis added) changes in Washington's 
regulatory system for beer and wine.  It is the job of the Washington Legislature and 
not this Court to determine how to best revise Washington's system in a manner that 
is consistent with the United States Constitution and federal law.  The Court urges 
the Legislature to do so with dispatch." (Costco Wholesale v. Robert Hoen, et al., 
Findings of Fact and Conclusions of Law, page 21) 
The Leadership strategy requires no Task Force member to surrender their legal positions 
on any of the issues before the court, but it does require that the Task Force consist of 
market representatives that have the vision to create a contingency plan that will meet the 
standards of the Sherman Act if the Costco Suit is upheld. 
After reviewing the minutes, it appears that a significant portion of the group would like to 
adopt the status quo approach.  NWGA urges the committee to move forward with a 
Leadership approach.  The NWGA offers the following recommendations: 
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Costco Litigation Contingency Plan 

Post and Hold, Uniform Pricing, Delivered Pricing, Minimum Mark Up, and Volume 
Discounts:  
Issue:  The Court has rejected the argument that these pricing schemes affect the LCB's 
mission statement regarding temperance, tax collection, and public safety.   
Recommendation:  Adopt the Court's position on all pricing issues.  However, NWGA  
believes that all parties share the position to prevent the dumping of cheap beer/wine on 
the market, so we recommend the Task Force adopt the Court's advice (Findings of Fact 
and Conclusions of Law document, page 12, (27))  to enforce the existing statute that bans 
the sale of below-cost beer and wine, and to that end, "...the state could simply require 
suppliers and distributors to keep all purchase and sales records on site for inspection by 
the LCB."  Any other attempts to control pricing will most likely run afoul of the Sherman 
Act.  The Court clearly states that the LCB's position on using price as a modifier to 
consumption is at best inconsistent.  The Court goes further to suggest that if price is a 
modifier, that the Legislature already has the ability to raise taxes on alcohol. 
Ban on Credit Sales:   
Issue: This is the most blatant of all the violations to the Sherman Act, but was imposed 
with good intentions.  In 1934 organized crime had a grip on the wholesaling of beer, wine, 
and spirits.  This group used the concept of credit to leverage forcible ownership of retail 
establishments to expand their illegal operations.  However, 70 years later the ban on credit 
sales serves no purpose in meeting the mission statement of the LCB.  No evidence in the 
Costco suit was offered to the contrary. 
Recommendation:  Any attempt to regulate the credit terms between individual companies 
will be at risk of violating the Sherman Act.  NWGA offers two recommendations; 
1) Remove all references to banning credit terms and let the market determine credit terms 
as it does with all the other products in the food and beverage markets.  In no case should 
the State require credit to be offered to every retailer regardless of their credit risk.  There 
will be cases where a retailer will not have the financial depth to qualify for credit.   
2) For a finite period of time the State should provide an interest free financing mechanism 
to wholesalers, or a phase in period, to mitigate the transition from cash to credit. This 
should be done regardless of the outcome of the Costco litigation. 
Central Warehousing:   
Issue: This issue may be the strongest argument that the Tied-House laws do not affect 
the LCB Mission Statement.  Whether the beer and wine is delivered at store level by 
distributors, or from a retailers central warehouse, the affect on temperance, tax collection 
and public safety is absolutely zero.  It is invisible to the public.  Wholesalers may oppose 
the competition from manufacturers that choose to ship direct, but any attempt to prevent 
such competition would be in violation of the Sherman Act and the Court's explicit ruling.  
The real world affect will be even less as many retailers of differing sizes and geographical  
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locations will choose to continue delivery from wholesalers that can offer cheaper, and 
more efficient means of delivering product. 
Recommendation:  Leave delivery issues to the free market. 
Ban on Retailer-to-Retailer Sales: 
Issue:  This issue is the only issue turned down by the Court and Costco did not offer a 
great deal of evidence to support their claim 

Recommendation:  Leave the ban in place. 
  

Submitted: 
Joe Gilliam 
President, 
Northwest Grocery Association 
8565 SW Salish Lane, Suite 100 
Wilsonville OR 97070 
503.685.6293 
joe@nwgrocery.org 
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July 27, 2006 

To:  Members of the Three-Tier Review Task Force 
I recently learned of the Washington state three-tier system review.  I have been reading 
about this process in an effort to educate myself, so I have a very basic understanding of 
the current situation.  
As a previous school Student Assistance Counselor and now a coordinator of the 
Washington State Student Assistance Prevention-Intervention Services Program at 
Educational Service District 105, I feel this is an important issue and there are many facts 
to consider as this review is taking place.  Decisions made have a potential to have far 
ranging effects in several areas, both on the humanistic side of things and the economical 
side of things.  As you gather and evaluate information, I ask you to consider the following 
data when making your recommendations.  
Tragic health, social and economic problems result from youths’ consumption of alcohol, by 
far the most widely used drug by that age group in our society.  Underage drinking is a 
causal factor in a host of serious problems:  homicide, suicide, traumatic injury, drowning, 
burns, violent and property grime, high risk sex, fetal alcohol syndrome, alcohol poisoning, 
and the need for treatment for alcohol abuse and dependence.  In 2001, the cost of 
underage drinking to the citizens of Washington alone was $1.4 billion.  Translated, that is 
$2,432 per year for each youth in the state.  (1) 
In the 2004 Washington State Healthy Youth Survey, 30 day alcohol use is reported as 
follows:  

GRADE 12th Grade 10th Grade 8th Grade
Percent of 
students 
reporting use. 

              46.2%              32.6%            18% 

 
New research coming out about adolescent brain functioning is very clear.  Aaron White, an 
assistant research professor in the psychiatry department at Duke University and the co-
author of a recent study of extreme drinking on college campuses reports, “There is no 
doubt about it now:  There are long term cognitive consequences to excessive drinking of 
alcohol in adolescents…We definitely didn’t know five or 10 years ago that alcohol affected 
the teen brain differently.” (2)  Teenage alcohol consumption is a big concern and was 
recently the focus of a nationwide campaign, with Town Hall meetings going on across the 
nation.   
As I understand it, state policy around alcohol distribution has three goals:   
 1) Foster temperance/ promote moderation in consumption of alcohol 
 2) Assure controlled, responsible and orderly marketing of alcohol 
 3) Promote the efficient collection of taxes.  
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(Kelley, continued) 
In essence, these laws impact the availability or lack of alcohol to adolescents among other 
things. 
As you examine all issues connected to this review, please consider the impact of 
underage consumption of alcohol.  As you consider recommendations, I would hope that 
any changes made will not negatively impact alcohol availability to minors.   
 
Sincerely, 
 
Cathy Kelley 
(1)  Underage Drinking Training Enforcement Center Web site: 
 http://www.udetc.org/UnderageDrinkingCosts.asp#Top 
 (2)  Butler, K. (2006, July 6).  Teen drinkers sap brainpower.  Seattle Post  Intelligencer. p 
C3 
(See “Community Facts for Yakima County” at end of comments.)
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From: Joe Braun [mailto:cj5braun@mac.com]  
Sent: Monday, August 21, 2006 1:01 PM 
To: Reams, Susan A 
Subject: Comment for Three-Tier Task Force 
Hello,  
I recently moved from California to Washington. (I can see the eyeballs rolling now). 
Anyway, I had a small wine importing business and held three licenses: (1) an importing 
license that only allowed me to import the wine. (2) a wholesale license that allowed me to 
sell to retailers (grocery stores, restaurants, liquor stores etc.) and (3) an off sale license 
that allowed me to sell to individuals by telephone, internet or email.  
Numbers (1) and (2) are not unlike the situation in Washington. Number (3) is evidently not 
allowed in Washington. My office was in my home. I shipped my wine primarily from France 
and the wine was stored in a facility (not in my home) that was approved by the California 
ABC. The sales to individuals were to friends and acquaintances developed by networking 
and wine seminars. Since my operation was relatively small, I was required to submit sales 
tax returns (BOE 401 EZ) only two times a year. Each sale was evidenced by a sales 
receipt showing the name and address of the buyer, the type of wine, number of bottles, 
prices and tax on the resultant sales.  
I was required to report the receipt of wine into the US and pay the tax calculated on the 
value of the shipment and when the wine arrived in the state of California I also paid a tax. I 
received a tax form (BOE 501 BW) each month that I was required to submit to the Board 
of Equalization indicating how much wine I had received and a tax was exacted on that 
amount. Even if I received no wine in the previous month I was required to file the return 
each month.  
Again as a result of the small size of my operation, I was only required to deposit $1000 
dollars in an account payable to the Board of Equalization that would be jeopardized if I 
failed to submit each of these tax returns on a timely basis. I'm sure as the size of an 
operation increased, so was the deposit.  
Of course, before I was given these three licenses, I had to submit to an extensive 
background check, facilities inspection etc. I also had to have a basic permit issued by the 
BATF. The ABC only allowed a certain number of off sale licenses to be issued in each 
county.  
Since your task force is reviewing the three tier system in Washington, I thought I would 
submit this information and request that you consider a similar license, or perhaps a waiver 
to the laws that exist in the State of Washington that would allow a similar operation in 
Washington. Due to size of my operation and the exclusive nature of the product, I didn't 
think it diluted the efforts or retailers, distributors or importers. If you require any further 
information please feel free to contact me and I would be happy to supply what I know from 
my side of the equation.  
Sincerely,  



LCB Three-Tier Task Force –  
Written Comments Received Between September 14 and September 28, 2006 

 
Joe Braun  
172 N Lyter Avenue 
Port Townsend, WA 98368  
360.379.9969  
cj5braun@mac.com 
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From: whiteheronwine@gmail.com [mailto:whiteheronwine@gmail.com] On Behalf Of 
White Heron Cellars 
Sent: Monday, September 04, 2006 3:54 PM 
To: Reams, Susan A 
Subject: comment for three tier task force 
 
To the members of the task force,   

As a winery I believe the following should be allowed.  I should be able to hire a chef from a 
restaurant and have said individual prepare a meal at my winery.  I should be allowed to 
advertise which restaurant the chef comes from.  I understand that laws dating from 
prohibition were designed to keep organized crime from continuing its role as producer, 
wholesaler, and retailer.  I do not believe that working with a restaurant in this day and age 
constitutes collusion – I am merely trying to show my wines as they should be shown – 
consumed with food in moderation.  Thank you for your attention to this matter. 

Sincerely, Cameron Fries 
 
--  
Cameron Fries 
White Heron Cellars 
10035 Stuhlmiller RD NW 
Quincy, WA 98849 
509-797-9463 
www.whiteheronwine.com  
 



LCB Three-Tier Task Force –
Written Comments to October 9, 2006

The following written comments were submitted to the Task Force through October 9, 2006.

1. King County Councilwoman Julia Patterson: Requesting the chair to oppose any
changes to the current laws that would liberalize policies for the sale and distribution of beer
and wine that in any way could make alcohol more readily available to youth. Cites a King
County Board of Health resolution setting forth a comprehensive set of strategies to reduce
alcohol abuse among youth in King County.

2. Tyler Remington, Concerned Voter: Recommending the money used to support the
task force be used elsewhere.













LCB Three-Tier Task Force –
Written Comments to October 9, 2006

From: Tyler Remington [mailto:treming@gmail.com]
Sent: Saturday, September 23, 2006 6:34 PM
To: Reams, Susan A
Subject: Comment for Three-Tier Task Force

THIS PROGRAM IS AN ABSOLUTE OUTRAGE! It is useless to try controlling the sell of
alcohol. Even if not a single bottle is sold to an underage person in the state of Washington I
guarantee they will still find a way to get it. The problem with the easy access of alcohol by youths
is not in the sell to those underage, but in the willingness of those overage to supply them.

This money and manpower could be better spent for University research, pollution cleanup or on
consulting to help the Washington State lawmaking body shy away from RETARDED *******
[expletive deleted] PROGRAMS LIKE THIS ONE.

-Tyler Remington
(concerned voter)
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The following written comments were submitted to the Task Force through October 9, 2006. These 
comments were forwarded to Task Force members previously, via email. 

1. King County Councilwoman Julia Patterson:  Requesting the chair to oppose any changes 
to the current laws that would liberalize policies for the sale and distribution of beer and wine 
that in any way could make alcohol more readily available to youth. Cites a King County Board 
of Health resolution setting forth a comprehensive set of strategies to reduce alcohol abuse 
among youth in King County. 

2. Tyler Remington, Concerned Voter: Recommending the money used to support the task force 
be used elsewhere. 

The following written comments were submitted to the Task Force on October 11, 2006. These 
comments were forwarded to Task Force members previously, via email. 

1. David Burman, Perkins Coie: Provides legal analysis of draft alternatives provided for 
delivered pricing, price hold and central warehousing. He concludes that the alternatives as 
described would not survive a legal challenge. All three alternatives narrow the scope of their 
predecessor regulations but narrowing does not eliminate their anticompetitive nature. 

2. Jeff Becker, Beer Institute: The Beer Institute is concerned that recommendations from the 
Task Force to change current statutes while the Costco case is being litigated will result in 
uncertainty for members and will not provide the legislature the full benefit of the appellate 
court’s ruling. Requests the Task Force refrain from making recommendations on issues 
currently on appeal.  
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From: Tyler Remington [mailto:treming@gmail.com]  
Sent: Saturday, September 23, 2006 6:34 PM 
To: Reams, Susan A 
Subject: Comment for Three-Tier Task Force 

 

THIS PROGRAM IS AN ABSOLUTE OUTRAGE!  It is useless to try controlling the sell of alcohol.  
Even if not a single bottle is sold to an underage person in the state of Washington I guarantee they 
will still find a way to get it.  The problem with the easy access of alcohol by youths is not in the sell 
to those underage, but in the willingness of those overage to supply them.   
 
This money and manpower could be better spent for University research, pollution cleanup or on 
consulting to help the Washington State lawmaking body shy away from RETARDED ******* 
[expletive deleted] PROGRAMS LIKE THIS ONE. 
 
 
-Tyler Remington 
(concerned voter) 

  

 













From: Tyler Remington [mailto:treming@gmail.com]
Sent: Saturday, September 23, 2006 6:34 PM
To: Reams, Susan A
Subject: Comment for Three-Tier Task Force

THIS PROGRAM IS AN ABSOLUTE OUTRAGE! It is useless to try controlling the
sell of alcohol. Even if not a single bottle is sold to an underage person in the state of
Washington I guarantee they will still find a way to get it. The problem with the easy
access of alcohol by youths is not in the sell to those underage, but in the willingness of
those overage to supply them.

This money and manpower could be better spent for University research, pollution
cleanup or on consulting to help the Washington State lawmaking body shy away from
RETARDED ******* [expletive deleted] PROGRAMS LIKE THIS ONE.

-Tyler Remington
(concerned voter)
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ORDER - 1

 
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

COSTCO WHOLESALE CORPORATION,

Plaintiff,

v.

ROGER HOEN, et al.,

Defendants, and

WASHINGTON BEER AND WINE
WHOLESALERS ASSOCIATION,

                                    Intervenor-Defendant

No. C04-360P

ORDER ON PLAINTIFF’S MOTION
FOR PARTIAL SUMMARY
JUDGMENT ON SECOND CLAIM
AND RELATED PORTION OF THIRD
CLAIM

This matter comes before the Court on Plaintiff Costco Wholesale Corporation’s motion for

partial summary judgment on its second claim and the related portion of its third claim.  (Dkt. No. 69). 

Defendants and the Intervenor-Defendant have filed a joint brief in opposition to Plaintiff’s motion. 

Having heard oral argument on this motion and having reviewed the papers and pleadings submitted

by the parties, as well as an amicus brief filed by the Washington Wine Institute, the Court hereby

ORDERS as follows:

(1) Plaintiff’s motion for summary judgment is GRANTED in part.  The Court finds that

Washington statutes that permit in-state beer and wine producers to distribute their

products directly to retailers, while withholding such privileges from out-of-state beer
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1  For ease of reference, the Court will refer to the Defendants and the Intervenor-Defendant

collectively as “Defendants.” 

ORDER - 2

and wine producers, discriminate against out-of-state producers in violation of the

Commerce Clause of the United States Constitution.

(2) The Court DENIES Plaintiff’s request that the Court remedy the unconstitutionality of

Washington’s policies by extending the self-distribution privilege currently granted to

in-state wineries and breweries to out-of-state wineries and breweries.  The remedy

proposed by Plaintiff would be more disruptive to Washington’s existing statutory

scheme than withdrawing the self-distribution privilege from in-state wineries and

breweries.  

(3) The Court STAYS the entry of judgment on these claims until April 14, 2006.  Under

the circumstances of this case, such a stay of judgment is warranted to provide a

sufficient period of time for the Washington State Legislature to determine whether to

extend the self-distribution privilege to out-of-state beer and wine producers, rather

than withdrawing the privilege from in-state entities.    

Background

Plaintiff Costco Wholesale Corporation (“Costco”) is challenging a number of Washington

state laws and regulations governing the sale and distribution of beer and wine.  Defendants are

members of the state Liquor Control Board (LCB).  In addition, the Washington Beer and Wine

Wholesalers Association (WBWWA) has been granted leave to appear as an Intervenor-Defendant.1 

Costco raises both antitrust and constitutional claims in this litigation.  This motion solely concerns

Costco’s constitutional claims.

Like many states, Washington has established a “three-tier” system to regulate the sale and

distribution of alcoholic beverages.  The “three tiers” refer to: (1) the producer; (2) the distributor or

wholesaler; and (3) the retailer.  For the most part, state law prohibits wine and beer producers from
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within the state of Washington,” while a domestic brewery is defined as “a place where beer and malt
liquor are manufactured or produced by a brewer within the state.”  RCW 66.04.010(11)-(12).

ORDER - 3

selling their products directly to retailers.  Instead, the products generally must pass through a separate

distributor or wholesaler before reaching the retailer.  

RCW 66.24.170 and 66.24.240 create an exception to this rule for wineries and breweries that

manufacture products in Washington state.  The two statutes concern the licensing of “domestic”

wineries and breweries.2   RCW 66.24.170(3) provides that “[a]ny domestic winery licensed under this

section may also act as a distributor and/or retailer of wine of its own production.”  Similarly, RCW

66.24.240(2) provides that “[a]ny domestic brewery, except for a brand owner of malt beverages

under RCW 66.04.010(5), licensed under this section may also act as a distributor and/or retailer for

beer of its own production.”  Both statutes provide that a domestic winery or brewery operating as a

distributor and/or retailer “shall comply with the applicable laws and rules relating to distributors

and/or retailers.”  RCW 66.24.170(3) and 66.24.240(2).  

In effect, these statutes allow domestic wineries and breweries to “self-distribute” their

products directly to retailers.  By contrast, out-of-state beer and wine producers must sell their

products to a distributor, who in turn sells the products to retailers. See, e.g., RCW 66.28.070(1).

In the second claim set forth in its complaint, Costco challenges the constitutionality of RCW

66.24.170 and 66.24.240 as follows:

RCW 66.24.170 and 66.24.240 permit only Washington-based wineries and brewers to
distribute directly to retailers.  These statutes unlawfully discriminate against out-of-state
wineries and brewers and against those seeking to deal with such businesses in violation of the
Commerce Clause.

Complaint ¶ 21.  In its third claim, Costco alleges that it has been deprived of its constitutional rights

in violation of 42 U.S.C. § 1983.  Id. ¶ 23.
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ORDER - 4

Analysis

1. Granholm v. Heald

Costco’s motion for summary judgment relies significantly on the Supreme Court’s recent

decision in Granholm v. Heald, 125 S. Ct. 1885 (2005).  In Granholm, the Court considered the

constitutionality of laws in Michigan and New York that allowed in-state wineries to ship their

products directly to consumers, while prohibiting (or sharply restricting) the ability of out-of-state

wineries to do so.  The Court found that such laws discriminated against interstate commerce in

violation of the Commerce Clause of the Constitution, Art. I, § 8, cl. 3.

The Granholm Court began its analysis by noting that “in all but the narrowest circumstances,

state laws violate the Commerce Clause if they mandate ‘differential treatment of in-state and out-of-

state economic interests that benefits the former and burdens the latter.’”  Id. at 1895 (internal citation

omitted).  The Court further noted that “[s]tate laws that discriminate against interstate commerce face

‘a virtually per se rule of invalidity.’” Id. at 1897 (internal citation omitted). 

Michigan and New York attempted to justify their discrimination against out-of-state wineries

by invoking § 2 of the Twenty-first Amendment, which provides the states with broad authority to

regulate alcohol.  The Court rejected the states’ argument, finding that “state laws that violate other

provisions of the Constitution are not saved by the Twenty-first Amendment” and that “state

regulation of alcohol is limited by the nondiscrimination principle of the Commerce Clause.”  Id. at

1903-04.  After analyzing Supreme Court precedent before and after prohibition, the Court held that

state policies regulating the distribution of alcohol “are protected under the Twenty-first Amendment

when they treat liquor produced out of state the same as its domestic equivalent.”  Id.  at 1905.  

Although the Michigan and New York policies discriminated against out-of-state wineries, the

Court noted that the policies could be upheld if they advanced “a legitimate local purpose that cannot

be adequately served by reasonable nondiscriminatory alternatives.”  Id. (internal citation omitted). 

The states offered two primary rationales: keeping alcohol out of the hands of minors and facilitating
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tax collection.  The Court rejected both arguments, finding that these purposes could be achieved

through other nondiscriminatory alternatives.  The Court held that the states must demonstrate that

discrimination is “demonstrably justified” and that state regulations that discriminate against interstate

commerce will be upheld “only after finding, based on concrete record evidence, that a State’s

nondiscriminatory alternatives will prove unworkable.”  Id. at 1907 (internal citations and quotations

omitted).  

The Court concluded its holding as follows:

States have broad power to regulate liquor under § 2 of the Twenty-first Amendment.  This
power, however, does not allow States to ban, or severely limit, the direct shipment of out-of-
state wine while simultaneously authorizing direct shipment by in-state producers.  If a State
chooses to allow direct shipment of wine, it must do so on evenhanded terms.  Without
demonstrating the need for discrimination, New York and Michigan have enacted regulations
that disadvantage out-of-state wine producers.  Under our Commerce Clause jurisprudence,
these regulations cannot stand.

Id. at 1907.

2. Applicability of Granholm to Plaintiff’s Claims

Costco argues that Granholm is directly applicable to this case and requires a finding that

Washington’s policies are unconstitutional.  Although the WBWWA had argued earlier in this

litigation that the issues presented in Granholm were “in principle the same” as the issues in this case,

Defendants now attempt to distinguish Granholm.

a. Ability of States to Grant Distributor Privileges Only to In-State Producers

Defendants argue that the challenged statutes merely allow in-state wineries and breweries to

serve as distributors for their own products.  They suggest that this practice is constitutionally

permissible, arguing that “Washington treats all beer and wine sold to retailers the same, wherever it is

produced: retailers can only buy from entities licensed as distributors by the State.”  (Opp. Brief at 3). 

Defendants’ argument is not persuasive.  Like the Michigan policy at issue in Granholm, the

“discriminatory character” of the Washington system is “obvious.”  Granholm, 125 S. Ct. at 1896.  

Domestic beer and wine producers are allowed to distribute their products directly to retailers, while
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out-of-state producers may not.  This privilege provides clear advantages to in-state wineries and

breweries that out-of-state producers do not enjoy.  The Washington Wine Institute has submitted

declarations from Washington winery owners who indicate that the cost of selling their products

through wholesalers is quite high and cuts sharply into their profitability.  Several winery owners also

note that it can be very difficult to find a distributor willing to take their products, particularly in cases

involving small wineries.  Similar issues were noted by the Court in Granholm.  See id. (noting that

Michigan law requiring out-of-state wines to pass through an in-state wholesaler increases costs of

out-of-state wines and that the inability to secure a wholesaler for small shipments can effectively bar

small wineries from the Michigan market).

As Costco notes, Washington’s policies create a situation where “only in-state wineries can

avoid the bottleneck of obtaining a distributor.”  Costco also asserts that “only in-state wineries do not

have to impose two tiers’ worth of minimum mark-ups (producer and distributor).”  (Reply Brief at 3). 

Costco is referring to Washington laws that require two levels of “minimum mark-ups” when beer and

wine is sold in the state.  First, when a producer sells beer or wine to a wholesaler, the products must

be sold for at least 10 percent more than the cost of production.  RCW 66.28.180(3)(b).  The second

mark-up occurs when a wholesaler sells beer or wine to a retailer; the product must be sold for at least

10 percent more than the wholesaler’s acquisition cost.  RCW 66.28.180(2)(d).   

On the record before the Court, it is readily apparent that Washington law discriminates

against out-of-state beer and wine producers and prevents them from competing on equal terms with

in-state producers.  Washington law subjects out-of-state wineries and breweries, but not in-state

producers, to the added costs and burdens of selling their products through a separate wholesaler

under the three-tier system.  Under Granholm, such discrimination against out-of-state producers is

not consistent with the Commerce Clause.
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b. Applicability of Granholm to Direct Shipments to Retailers, Rather than to Consumers

The Granholm Court struck down state laws that prohibited out-of-state producers from

selling their products directly to consumers.  Seizing on this distinction, Defendants argue that

Granholm is limited to cases involving direct sales from producers to consumers, rather than cases

involving direct sales from producers to retailers.  Defendants suggest that “it is clear that the

Granholm majority believes there is a constitutionally significant difference between sales of alcoholic

beverages to individuals for personal use and sales of such products to retailers for resale.”  (Opp.

Brief at 7).  

Costco argues that nothing in Granholm’s holding or language suggests that prohibiting only

out-of-state producers from selling directly to retailers is any less constitutionally offensive than

prohibiting them from selling directly to consumers.  The Court agrees.  The central question in both

Granholm and in this case is whether a state can discriminate against out-of-state producers.  Allowing

in-state producers to sell beer and wine directly to retailers, while withholding that privilege from out-

of-state producers, presents the same type of discrimination against interstate commerce that the Court

in Granholm held to be unconstitutional.  Granholm does not suggest that it may be constitutionally

permissible for states to discriminate against out-of-state producers in sales to retailers, but not in sales

to consumers.

3. Legitimate Local Purposes for Discrimination Against Interstate Commerce

Defendants argue that even if RCW 66.24.170 and 66.24.240 discriminate against interstate

commerce, the statutes are nonetheless valid because they advance legitimate local purposes that

cannot be adequately served by any reasonable nondiscriminatory alternatives.  If the State can make

such a showing, the statutes may be upheld despite their discrimination against interstate commerce. 

See Granholm, 125 S. Ct. at 1905.  However, the Granholm Court made it clear that a state seeking to

justify discrimination against interstate commerce faces a considerable burden.  The Court noted:
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Our Commerce Clause cases demand more than mere speculation to support discrimination
against out-of-state goods.  The “burden is on the State to show that ‘the discrimination is
demonstrably justified.’” The Court has upheld state regulations that discriminate against
interstate commerce only after finding, based on concrete record evidence, that a State’s
nondiscriminatory alternatives will prove unworkable.

Granholm, 125 S. Ct. at 1907 (internal citations omitted) (emphasis in original). 

Here, Defendants offer two local purposes for denying out-of-state producers the right to sell

their products directly to retailers: (1) ensuring the orderly distribution of beer and wine; and (2)

facilitating tax collection.

a. Orderly Distribution

Defendants argue that the state would not be able to assert sufficient control over the

distribution of beer and wine if out-of-state retailers were permitted to sell directly to retailers. 

Defendants note that Washington has multiple laws governing the sale and distribution of beer and

wine.  They argue that the State needs to conduct audits and annual inspections of distributors in order

to ensure compliance with these laws and that they do not have the resources to perform audits or

inspections for all out-of-state beer and wine producers who may seek to sell products directly to

retailers.  They suggest that if out-of-state producers are allowed to sell directly to retailers, the State

will “lose all practical ability to control the distribution of alcohol.”  (Opp. Brief at 12).  

Defendants’ arguments are based on a declaration from Lorraine Lee, the Liquor Control

Board’s director of licensing and regulation.  Ms. Lee asserts that the State “could not properly

enforce its mandated responsibilities in enforcing the statutes and regulations by having to inspect out-

of-state suppliers acting in the capacity as a distributor.”  (Lee Decl., ¶ 4).  She also states that there

“are not enough liquor enforcement officers to inspect the numerous suppliers outside the State of

Washington.”  Id.   

In response, Costco notes that similar arguments were raised in Granholm.  See Granholm, 125

S. Ct. at 1907 (noting that “Michigan and New York offer a handful of other rationales, such as
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facilitating orderly market conditions, protecting public health and safety, and ensuring regulatory

accountability.”)   The Granholm Court rejected those arguments, holding:

These objectives can . . . be achieved through the alternative of an evenhanded licensing
requirement.  Finally, it should be noted that improvements in technology have eased the
burden of monitoring out-of-state wineries.  Background checks can be done electronically. 
Financial records and sales data can be mailed, faxed, or submitted via e-mail.

Id.  

Costco also argues that the Defendants have not indicated what purposes are accomplished by

annual inspections of distributors, nor has the State provided any evidence regarding the potential cost

of auditing out-of-state producers acting as distributors.  In addition, Costco notes that Defendants

have not established that the state is financially unable to hire more enforcement agents or that the cost

of doing so could not be defrayed through licensing fees.  Costco also suggests that  physical visits to

distributors could be done cooperatively by other state liquor control boards. 

The Court finds that Defendants have not produced sufficient evidence to create a genuine

issue of material fact on whether discrimination against out-of-state producers is demonstrably

justified to ensure orderly distribution of beer and wine.  Defendants’ arguments are largely

speculative and conclusory.  Much like in Granholm, Defendants provide “little concrete evidence for

the sweeping assertion that they cannot police direct shipments by out-of-state” producers.  Granholm,

125 S. Ct. at 1907.  The state must provide “more than mere speculation to support discrimination

against out-of-state goods.”  Id.    Under these standards, Defendants have not made a sufficient

showing to avoid summary judgment.

b. Tax Collection

Defendants also argue that distributor privileges must be restricted to in-state entities in order

to facilitate tax collection.  In Washington, the “liter tax” on beer and wine is paid and collected at the

distributor level, rather than at the retailer level.  Defendants argue that the State “is better able to
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enforce the collection of such taxes than would be the case if the tax-collecting entity was out-of-

state.”  (Opp. Brief at 12).

Costco responds by noting that similar arguments were raised in Granholm.  Like Defendants,

New York state argued that tax collection was a legitimate local purpose for prohibiting out-of-state

wineries from shipping directly to consumers.  The Court rejected this argument, finding that “New

York could protect itself against lost tax revenue by requiring a permit as a condition of direct

shipping” and that “[l]icensees could be required to submit regular sales reports and to remit taxes.” 

Granholm, 125 S. Ct. at 1906.  Costco argues that there is no reason why Washington could not do

the same, noting that the state already requires out-of-state producers to obtain “certificates of

approval” in order to sell their products to Washington wholesalers.

Costco also notes that until relatively recently the state relied on retailers, rather than

wholesalers, to collect the liter tax on beer and wine.  Costco states that this duty was shifted to

wholesalers in 1973 for wine and in 2000 for beer.  Costco argues that the state offers no reason why

the liter tax could not again be collected at the retailer level, rather than at the distributor level. 

The Court finds that Defendants have not presented evidence that is sufficient to create a

genuine issue of material fact on whether discrimination against out-of-state beer and wine producers

is demonstrably justified to facilitate tax collection.  As before, Defendants’ arguments are speculative

and conclusory at best.

c. Other Non-Discriminatory Alternative

Finally, it should be noted that Washington has at least one non-discriminatory alternative to

the current regulatory scheme that would address Defendants’ professed concerns about ensuring

orderly distribution of beer and wine and facilitating tax collection: The state could revoke the self-

distribution privileges granted to in-state beer and wine producers.  As the Fourth Circuit noted in a

recent case where a 1981 North Carolina law allowed in-state wineries, but not out-of-state wineries,

to sell their products directly to consumers:  
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At least one reasonable nondiscriminatory alternative is available to North Carolina and it
would require North Carolina simply to return to the pre-1981 structure and require in-state
wines to pass through the same three-tiered scheme that all other wines must pass through.

Beskind v. Easley, 325 F.3d 506, 515 (4th Cir. 2003).  Similarly, Washington state could avoid

discrimination against out-of-state producers by requiring both in-state and out-of-state producers to

sell their products through the same three-tiered structure. 

4. Remedy

The constitutional infirmities of Washington’s system may be remedied by two different

approaches: (1) allowing out-of-state producers of beer and wine to distribute directly to retailers; or

(2) prohibiting in-state producers of beer and wine from distributing directly to retailers.  Costco and

the Washington Wine Institute support the first alternative, while the LCB defendants and the

Washington Beer and Wine Wholesalers Association argue for the second option.  The Wine Institute

also suggests that the Court should stay enforcement of any order on this matter until the State

Legislature has had sufficient time to revise the challenged statutes.

Both sides cite Heckler v. Matthews, 465 U.S. 728 (1984), to support their positions.  In

Heckler, the Court stated that when a district court is faced with a “constitutionally underinclusive”

statute, it has “two remedial alternatives: [it] may either declare [the statute] a nullity and order that its

benefits not extend to the class that the legislature intended to benefit, or it may extend the coverage

of the statute to include those who are aggrieved by the exclusion.”  Id. at 738 (internal citations and

quotations omitted).  In a footnote, the Court elaborated on this point:

Although the choice between “extension” and “nullification” is within the “constitutional
competence of a federal district court,” and ordinarily “extension, rather than nullification, is
the proper course,” the court should not, of course, “use its remedial powers to circumvent the
intent of the legislature,” and should therefore “measure the intensity of commitment to the
residual policy and consider the degree of potential disruption of the statutory scheme that
would occur by extension as opposed to abrogation.” 

Id. at 739 n.5 (internal citations omitted).  
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Costco points to language from Heckler stating that “extension, rather than nullification” is

ordinarily the proper way to remedy an underinclusive statute.  Costco also notes that since Granholm,

several district courts have held that state laws allowing only in-state wine producers to sell directly to

consumers should be remedied by extending the direct shipment privilege to out-of-state producers.

Defendants argue that Washington has a long history of enforcing a three-tier system and that

the remedy proposed by Costco “would require the court to invade the province of the state legislature

and amend a number of provisions regarding the three-tier system.”  Defendants note that the

Washington Legislature has adopted severability clauses for the state’s beer and wine distribution

laws, which generally provide that if any provisions of the statutes are held invalid, the remainder of

the statutes should not be affected.  RCW 66.98.080, 090.  Defendants also point to Beskind v.

Easley, 325 F.3d 506 (4th Cir. 2003), a case involving a North Carolina law that allowed in-state wine

producers to sell directly to consumers, while requiring out-of-state producers to sell through

wholesalers.  The Beskind court remedied the unconstitutionality of the statute by striking down the

preference for in-state wineries.  In explaining its reasoning, the court noted:

[W]e can accept a presumption that North Carolina would want to uphold and preserve all of
its [Alcoholic Beverage Control] laws against constitutional challenges.  Accordingly, when
presented with the need to strike down one or more of those laws as unconstitutional, we can
assume that North Carolina would wish us to take the course that least destroys the regulatory
scheme that it has put into place pursuant to its powers under the Twenty-first Amendment. 
And as a matter of comity and harmony, we are duly bound to give effect to such a policy,
disturbing only as much of the State regulatory scheme as is necessary to enforce the U.S.
Constitution.  When applying this “minimum-damage” approach, we have little difficulty in
concluding that it causes less disruption to North Carolina’s . . . laws to strike the single
provision – added in 1981 and creating the local preference – as unconstitutional and thereby
leave in place the three-tiered regulatory scheme that North Carolina has employed since 1937
and has given every indication that it wants to continue to employ.

Id. at 519.  

In this case, the remedy proposed by Defendants would appear to create the “minimum

damage” to the existing statutory and regulatory scheme in Washington.  Defendants remedy would

require portions of only two statutory provisions (RCW 66.24.170(3) and RCW 66.24.240(2)) to be
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invalidated.  By contrast, a proposed order submitted by Costco would require six statutory provisions

to be amended in order to extend the self-distribution privilege to out-of-state producers.  (RCW

66.12.030(2), 66.28.070(1), 66.24.170(3), 66.24.206; 66.24.240(2), and 66.24.270).  Defendant’s

proposed remedy would remove a limited exception to Washington’s long-standing three-tier system,

while Plaintiff’s proposed remedy would significantly expand this exception.  Extending the self-

distribution privilege to out-of-state producers would also require more significant changes in the

State’s licensing, enforcement, and tax collection efforts for beer and wine than withdrawing the

privilege from in-state producers.  

Therefore, the more appropriate remedy from a judicial perspective would be to withdraw the

self-distribution from in-state producers, rather than extending the privilege to out-of-state producers. 

It should be emphasized that the Court is not empowered to decide which alternative represents better

public policy.  Although the Court recognizes that withdrawing the self-distribution privilege would

impose financial hardships on Washington wineries, this remedy would appear to be more consistent

with the intent of the Washington Legislature because it would impose less significant changes on the

existing statutory and regulatory structure for beer and wine in the state. 

The Washington Wine Institute argues that the Court should “stay the enforcement of its order

for a period sufficient to permit the Washington legislature to act on the matter.”  (Dkt. No. 109 at 2). 

The Court agrees.  The constitutional defects in the current Washington system present a policy choice

between two alternatives, a decision that is within the discretion of the State Legislature.  Regardless

of the remedy chosen by the Court, the State Legislature could simply choose to adopt the other

remedy during the upcoming legislative session, which starts in early January 2006.  Therefore, the

Court will stay the entry of judgment on this claim until April 14, 2006 to provide the Washington

State Legislature with a sufficient period of time to act on this matter.  See, e.g., Population Servs.

Int’l v. Wilson, 398 F. Supp. 321, 340-41 (S.D.N.Y. 1975) (staying enforcement of injunction for a

period of time to permit state legislature the opportunity to amend unconstitutional statutes).  
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Conclusion

In light of the Supreme Court’s decision in Granholm, Washington may not permit in-state

beer and wine producers to distribute their products directly to retailers while withholding that

privilege from out-of-state producers.  Without demonstrating the need for such discrimination,

Washington’s system prevents out-of-state beer and wine producers from competing on equal terms

with in-state producers.  Under the Commerce Clause of the United States Constitution, Washington’s

policies cannot stand.  Therefore, the Court GRANTS in part Costco’s motion for summary judgment

on its second claim and the related portion of its third claim.  

The Court DENIES Costco’s request to remedy the unconstitutionality of Washington’s

system by extending the self-distribution privilege to out-of-state producers.  This remedy would be

more disruptive to the existing statutory and regulatory scheme than withdrawing the self-distribution

privilege from in-state producers.  The Court recognizes, however, that the Washington State

Legislature ultimately has the authority to decide whether to correct the constitutional infirmities of

the Washington system by either extending the self-distribution privilege to out-of-state producers or

withdrawing the privilege from in-state producers.  Because the State Legislature will be convening in

early January 2006, the Court will stay the entry of judgment on these claims until April 14, 2006 in

order to provide the State Legislature with sufficient time to act on this matter.   

The clerk is directed to provide copies of this order to all counsel of record.

Dated: December 21, 2005

s/Marsha J. Pechman            
Marsha J. Pechman
United States District Judge
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1  On the day that Plaintiff’s brief in opposition to the LCB Defendants’ motion was due, the
WBWWA filed a 12-page brief “joining” the LCB Defendants’ motion and offering additional
arguments in support of the motion.  (Dkt. No. 175).  The Court has reviewed the WBWWA’s brief,
despite the fact that the procedure followed by the WBWWA is not authorized by the Local Civil
Rules of this Court.  See Local Civil Rule 7(b)(2) (authorizing parties to file briefs in opposition to a
motion, but making no provision for filing briefs to lend additional support to another party’s motion). 
Because the WBWWA filed its brief on the same day that Plaintiff’s opposition brief was due, Plaintiff
did not have the opportunity under the Local Civil Rules to file a written response to the WBWWA’s
additional arguments.
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UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

COSTCO WHOLESALE CORPORATION,

Plaintiff,

v.

ROGER HOEN, et al.,

Defendants, and

WASHINGTON BEER AND WINE
WHOLESALERS ASSOCIATION,

                                    Intervenor-Defendant

No. C04-360P

ORDER ON DEFENDANTS’
MOTION FOR STAY

This matter comes before the Court on the Liquor Control Board (LCB) Defendants’ motion

for stay of order and judgment enjoining enforcement of certain rules and laws pending appeal.  (Dkt.

No. 158).  The Court has reviewed the materials submitted by the parties, including a brief filed by the

Intervenor-Defendant Washington Beer and Wine Wholesalers Association (WBWWA).1  Being fully
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advised and having heard oral argument on this matter, the Court GRANTS in part and DENIES in

part the LCB Defendants’ motion.  The Court finds that a partial stay of judgment is warranted until

the next regular session of the Washington State Legislature has been completed in order to provide

the Legislature with an opportunity to respond to the Court’s ruling.  Therefore, the Court will extend

the stay of judgment in this matter until May 1, 2007.  The reasons for the Court’s order are set forth

below.

Background

In this litigation, Costco has challenged various Washington state policies governing the sale

and distribution of beer and wine.  On December 21, 2005, the Court granted in part Costco’s motion

for summary judgment on its claim that Washington’s policy of allowing only in-state beer and wine

producers to sell their products directly to retailers violates the Commerce Clause.  The Court stayed

entry of judgment on that claim until April 14, 2006 to provide the State Legislature with the

opportunity to address this issue by either: (1) extending the direct sales privilege to out-of-state

producers; or (2) withdrawing the privilege from in-state producers.  The Legislature chose to enact

legislation extending the direct sales privilege of out-of-state producers, although it included a “sunset

provision” that provides that the new law will expire unless it is renewed.

Costco also raised federal antitrust claims challenging a number of Washington state policies

governing beer and wine sales and distribution.  Following a bench trial, the Court entered its findings

of fact and conclusions of law on April 21, 2006.  The Court found that the following restraints

challenged by Costco (“the challenged restraints”) should be enjoined because they are preempted by

the federal Sherman Act and are not shielded by the Twenty-first Amendment:

(a) “Post and hold” policies that require beer and wine distributors and manufacturers to
“post” the prices of their products with the state and to “hold” those posted prices for a
full calendar month.

(b) Uniform pricing policies that require beer and wine distributors to sell their products to
every retailer at the same price.
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(c) Prohibitions on credit sales of beer and wine.

(d) Prohibitions on volume discounts for beer and wine sales.

(e) Policies that require beer and wine distributors to charge the same “delivered” price to
all retailers, even if the retailer pays the freight and picks up the goods itself.

(f) Prohibitions on central warehousing of beer and wine by retailers.

(g) Policies that require a 10% minimum mark-up on sales of beer and wine from
producers to wholesalers, as well as a 10% minimum mark-up on sales of beer and
wine from distributors to retailers.

The Court entered a judgment on April 24, 2006, which was amended on May 25, 2006.  The LCB

Defendants have filed a notice of appeal from the amended judgment and have moved to stay the

judgment pending appeal.  The Court initially stayed enforcement of the judgment for 30 days.  By

agreement of the parties, the Court included a provision in the amended judgment that extended the

stay until the Court rules on this motion.  

Analysis

The LCB Defendants bring their motion to stay pursuant to Fed. R. Civ. P. 62(c), which

provides in relevant part:

When an appeal is taken from an interlocutory or final judgment granting, dissolving, or
denying an injunction, the court in its discretion may suspend, modify, restore, or grant an
injunction during the pendency of the appeal upon such terms as to bond or otherwise as it
considers proper for the security of the rights of the adverse party. . . . 

“This rule codifies the inherent power of a court ‘to preserve the status quo where, in its sound

discretion, the court deems the circumstances so justify.’” Christian Science Reading Room Jointly

Maintained v. City & County of San Francisco, 784 F.2d 1010, 1017 (9th Cir. 1986)

The question of whether a stay pending appeal is warranted requires consideration of four

factors: “(1) whether the stay applicant has made a strong showing that he is likely to succeed on the

merits; (2) whether the applicant will be irreparably injured absent a stay; (3) whether issuance of the

stay will substantially injure the other parties interested in the proceeding; and (4) where the public

interest lies.”  Hilton v. Braunskill, 481 U.S. 770, 776 (1987).  
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policy of allowing only in-state beer and wine manufacturers to sell directly to retailers.  The Court
does not regard this constitutional claim as posing a difficult question of law, given the guidance
provided by the Supreme Court’s ruling in Granholm v. Heald, 544 U.S. 460 (2005).  In any case, the
State Legislature responded to the Court’s ruling on Costco’s constitutional challenge by extending
the direct sales privilege to out-of-state manufacturers, subject to a sunset provision.  As a result,
today’s ruling should not be construed as staying the Court’s judgment on Costco’s constitutional
claims.

ORDER - 4

The Ninth Circuit has noted that “[t]he standard for evaluating stays pending appeal is similar

to that employed by district courts in deciding whether to grant a preliminary injunction.”  Lopez v.

Heckler, 713 F.2d 1432, 1435 (9th Cir. 1983).  Under this standard, a party must demonstrate either:

(1) a probability of success on the merits and the possibility of irreparable injury; or (2) that serious

legal questions are raised and that the balance of hardships tips sharply in its favor.  Id.  Consistent

with Hilton, the public interest is also a factor to be “strongly considered.”  Id.  

1. Merits of Appeal

The Court does not find that the LCB Defendants have demonstrated a strong likelihood of

success on appeal.  However, “[w]hen the request for a stay is made to a district court, common sense

dictates that the moving party need not persuade the court that it is likely to be reversed on appeal.” 

Canterbury Liquors & Pantry v. Sullivan, 999 F. Supp. 144, 150 (D. Mass. 1998).   Instead, “the

movant must only establish that the appeal raises serious and difficult questions of law in an area

where the law is somewhat unclear.”  Id.   Here, the Court finds that the antitrust issues in this case

present reasonably serious and difficult questions of law in an area where the law is not entirely clear,

particularly given the breadth of Costco’s challenge to state policies.2  Costco’s antitrust claims

required a detailed four-part analysis and presented a number of issues of law that are not entirely

well-settled.   

Case 2:04-cv-00360-MJP     Document 214     Filed 09/14/2006     Page 4 of 11




1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORDER - 5

2. Injury to Defendants if a Stay Does Not Issue

Although the LCB Defendants and the WBWWA argue that they will suffer irreparable harm if

a stay of judgment does not issue, neither party has offered affidavits or declarations to support their

contentions.  The LCB Defendants raise three primary arguments: (1) they will not be able to regulate

the sale and distribution of beer and wine effectively if a stay does not issue; (2) they will be unable to

effectively collect the “liter tax” on beer and wine without a stay; and (3) their appeal may become

moot if a stay is not issued.  The WBWWA also argues that “in the absence of a stay the Court’s

ruling will affect the business practices of WBWWA members and the very structure of their

businesses” and will “impact their relationships with customers and creditors, and could jeopardize the

livelihood of their employees.”  (Dkt. No. 175 at 9).

 A. LCB’s Ability to Regulate

The LCB Defendants assert that “[i]f the Court’s order takes effect, the LCB will be without

effective ability to regulate.”  (Opening Brief at 4).  However, as Costco notes, other states operate

their beer and wine regulatory systems without the challenged restraints.  Costco also observes that

the State Liquor Act includes a severability clause that provides that if any clause, part, or section of

the act is invalidated, such judgment shall not affect nor invalidate the remainder of the act.  See RCW

66.98.020.  The Court’s judgment does not enjoin many aspects of the beer and wine regulatory

system, such as laws and regulations regarding licensing, advertising, promotional activities, labeling,

warnings, below-cost sales, free alcohol, public consumption, and sales to minors and the intoxicated. 

As a result, the LCB Defendants’ contention that the Court’s judgment would leave the LCB “without

effective ability to regulate” must be regarded as an overstatement.

The LCB Defendants raise two specific regulatory concerns: (1) the Court’s judgment will

hinder the LCB’s ability to enforce laws prohibiting below-cost sales of beer and wine; and (2) the

Court’s ruling will hamper their ability to enforce laws governing the separation of tiers in the beer and

wine distribution system.  The Court considers each concern below.
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Ability to Enforce Laws Against Below-Cost Sales: First, the LCB Defendants argue that

enjoining the challenged restraints will impact their ability to enforce laws against below-cost sales of

beer and wine.  Among other things, the challenged restraints require all producers and wholesalers to

post their prices with the LCB and hold the posted prices for a month.  Beer and wine distributors

must also charge uniform prices to all retailers, must not sell beer and wine on credit to retailers, and

must charge all retailers the same “delivered” price regardless of the actual delivery costs.  The LCB

Defendants suggest that without such policies, the agency “would have extreme difficulty enforcing

the unchallenged ban on retail sales at a price below acquisition.”  (Opening Brief at 4).

In response, Costco notes that the LCB has broad authority to inspect the books and records

of beer and wine manufacturers and license holders.  See RCW 66.08.130 & .140.  The LCB may also

seek a search warrant with probable cause (RCW 66.32.020) and seek appointment of an

administrative law judge with authority to compel testimony and document production (RCW

66.24.010(3)(d)).  Costco also suggests, and the Court agrees, that the Court’s judgment should not

be construed as barring a requirement that beer and wine producers and distributors confidentially post

their prices with the LCB, provided that a confidential price posting requirement is not accompanied

by a “hold” requirement.  As a result, Costco maintains that enforcing the Court’s judgment pending

appeal would not leave the LCB without the ability to investigate and enforce laws against below-cost

sales.

The challenged restraints may facilitate the LCB’s ability to enforce laws against below-cost

sales of beer and wine.  However, the LCB Defendants have not offered affidavits or declarations to

support their contentions that they would have “extreme difficulty” enforcing this law without the

challenged restraints, nor do they specify what additional regulatory authority or policies may be

needed in order to enforce laws against below-cost sales if the challenged restraints are enjoined.  This

lack of evidence and specificity makes it difficult for the Court to evaluate the degree of harm that the

LCB Defendants would experience if a stay does not issue.  In any case, to the extent that the LCB
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Defendants believe that the State Legislature must enact new legislation to facilitate the LCB’s ability

to enforce laws against below-cost sales in light of the Court’s judgment, such a concern would only

warrant a stay until the State Legislature has had an opportunity to respond to the Court’s ruling.

Ability to Enforce Separation of Tiers:   The LCB Defendants suggest that eliminating the

challenged restraints will make it more difficult to “efficiently and reliably determine that

manufacturers are at arms length from retailers” and that “[w]ithout the ‘buffer’ of a mandatory middle

tier (or an effective set of replacement controls) the LCB will be hard pressed to regulate prohibited

practices.”  (Opening Brief at 5).

The LCB Defendants appear to argue that the Court’s judgment would eliminate the “buffer of

a mandatory middle tier” – i.e., beer and wine wholesalers – from the current system.  However, as

Costco notes, it was the State Legislature that decided to allow and expand direct sales of beer and

wine from manufacturers to retailers.  Because the State Legislature has elected to permit direct sales

from manufacturers to retailers without requiring products to pass through a separate wholesaler tier,

the Court fails to see how enjoining the challenged restraints will create a risk of irreparable harm by

eliminating the “buffer of a mandatory middle tier.”

B. Ability to Collect Liter Tax

The LCB Defendants also suggest that unless a stay is issued, they will be hampered in their

ability to collect the “liter tax” on beer and wine.  This tax is presently collected at the wholesaler

level.  The LCB Defendants assert that “[w]ithout a stay, the liter tax would still be due to the LCB

but no consistent, reliable mechanism would exist for determining what amount of tax was due, when

it came due and from what entity it could be collected” and that “[w]ithout a stay the current tax

collection system will be set aside with no replacement in sight.”  (Opening Brief at 6).

Aside from these conclusory assertions, LCB Defendants offer no additional evidence or

argument to explain how enjoining the challenged restraints would hinder the LCB’s ability to collect

the liter tax.  As Costco observes in its opposition brief, “none of the challenged restraints are part of
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the tax collection system” (Opp. Brief at 11) – a point that the LCB Defendants do not dispute in their

reply brief.   As a result, the LCB Defendants have offered little basis to find that difficulties in

collection of the liter tax would constitute irreparable harm sufficient to warrant a stay.  And once

again, to the extent that the LCB Defendants believe that the State Legislature must enact new

legislation to facilitate the LCB’s ability to collect the liter tax, such a concern would only warrant a

stay until the State Legislature has had an opportunity to enact such legislation.

C. Mootness Concerns

In their reply brief, the LCB Defendants argue for the first time that unless the Court’s

judgment is stayed, their appeal may become moot.  The LCB Defendants present no legal authority to

support this argument, and there is no basis for the Court to find that the LCB Defendants would be

injured due to this concern.

 D. Injury to Beer and Wine Wholesalers

The WBWWA argues that if a stay of judgment does not issue, “[t]he potential harm to

WBWWA members from the Court’s ruling is the disruption of an entire industry, which extends far

beyond mere economic damage.”  (Dkt. No. 175 at 9).  The WBWWA maintains that the absence of a

stay “will affect the business practices of WBWWA members and the very structure of their

businesses” and “will also impact their relationships with customers and creditors, and could

jeopardize the livelihood of their employees.”3   Id.

As noted earlier, Costco did not have an opportunity to file a written response to the

WBWWA’s brief because the WBWWA filed a 12-page brief “joining” the LCB Defendants’ motion

on the same date that Costco’s brief in opposition to the LCB Defendants’ motion was due.  Putting

aside this concern, the Court does not find that the WBWWA has offered compelling evidence that its
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members will suffer irreparable harm if a stay does not issue.  The WBWWA offers no affidavits or

declarations in support of its assertions of irreparable harm.  The Court recognizes that enjoining the

challenged restraints will end certain requirements that beer and wine wholesalers have operated under

for a number of years, which will likely result in greater competition in the marketplace.  However,

“[t]he mere existence of competition is not irreparable harm, in the absence of substantiation of severe

economic impact.”  Washington Metro. Area Transit Comm’n v. Holiday Tours, Inc., 559 F.2d 841,

843 n.3 (D.C. Cir. 1977). 

3. Injury to Costco If a Stay Issues

For its part, Costco’s briefing does not suggest that the company will be substantially injured if

the Court’s judgment is stayed pending appeal.  As a result, Costco provides the Court with little if

any basis to find that the company will be significantly prejudiced by a stay.  Costco’s ability to

operate profitably despite the challenged restraints also tends to suggest that Costco would not suffer

substantial harm if a stay does not issue.  As one court noted in a case challenging aspects of

Massachusetts’ regulatory system, “a stay would merely perpetuate pending appeal a regulatory

system under which it appears that plaintiffs have been able to operate profitably, although not as

profitably as they expect to operate if non-discriminatory price competition is permitted.”  Canterbury

Liquors & Pantry v. Sullivan, 999 F. Supp. 144, 151 (D. Mass. 1998).  

4. Public Interest

In some respects, the public interest may be advanced if a stay does not issue pending appeal.

As Costco notes, denying a stay would advance the public’s interest in promoting competition and the

underlying policy goals of the Sherman Act.  Denying a stay may also result in somewhat lower beer

and wine prices for some consumers.  

At the same time, smaller retailers and their customers may pay somewhat higher prices for

beer and wine if the Court’ s judgment is not stayed.  In addition, the Court is mindful of the LCB

Defendants’ argument at trial that the restraints promote temperance by increasing the average prices
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of beer and wine in Washington state.  As the Court noted in its findings of fact and conclusions of

law, the State Legislature could readily advance this goal in a manner that does not violate federal

antitrust law by increasing excise taxes on beer and wine.  However, the Legislature adjourned its

2006 regular session before the Court entered its judgment and has not had an opportunity to take

action in response to the Court’s ruling.  The public interest would appear to weigh in favor of

providing the State Legislature with the opportunity to determine whether it wishes to take such a step

before the Court’s judgment takes effect.

The question of whether the State Legislature may wish to raise excise taxes on beer and wine

to promote temperance is one of many policy decisions that the State Legislature may confront in light

of the Court’s ruling.  The Court’s judgment would enjoin a number of policies adopted by the State

Legislature in an important area of public concern.  Many of the policies have been in place, in one

form or another, since the end of Prohibition.  Under these circumstances, the Court finds that the

public interest would be served by staying the Court’s judgment until the State Legislature has had an

opportunity to respond to the Court’s ruling.  The public has a strong interest in having its elected

representatives determine, in an orderly and deliberate fashion, whether new policies should be

adopted in response to the Court’s judgment.       

 Conclusion

The Court finds that the LCB Defendants’ appeal raises serious and difficult questions of law,

at least with respect to Costco’s antitrust claims.  The Court also finds that Costco has not

demonstrated that it will be significantly prejudiced if a stay issues.  For their part, the LCB

Defendants and the WBWWA have not made an especially compelling showing that the balance of the

hardships tips so sharply in their favor as to warrant a stay.  Their arguments are largely conclusory or

speculative and are not supported with affidavits or declarations.  However, as the Court noted in its

findings of fact and conclusions of law, eliminating the challenged restraints will require some

significant changes in Washington’s existing system for beer and wine sales and distribution.  In
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addition, enjoining the challenged restraints will eliminate some tools that the LCB has used to enforce

laws prohibiting below-cost sales of beer and wine.  As a result, it may be necessary for the LCB to

seek additional enforcement tools and regulatory authority from the State Legislature in light of the

Court’s judgment.  In addition, the public interest would be served by providing the State Legislature

with an opportunity to decide whether it wishes to adopt new policies regarding beer and wine sales

and distribution before the Court’s judgment takes effect.

Under these circumstances, the Court finds that a partial stay of the judgment in this matter is

warranted until the State Legislature has had an opportunity to take action in response to the Court’s

ruling.  The next regular session of the State Legislature will begin on January 8, 2007, the second

Monday in January.  See RCW 44.04.010.  Under the Washington Constitution, the State

Legislature’s regular session in an odd-numbered year may last no more than 105 days.  See Wn.

Const., art. II, §12(1).  As a result, the next regular session of the Legislature should be completed by

April 23, 2007.  

Therefore, the Court will extend its stay of judgment in this matter until May 1, 2007, with the

exception that the stay will not apply to the Court’s judgment on Costco’s constitutional claims

regarding policies that permit only in-state beer and wine manufacturers to sell their products directly

to retailers.  Any further requests for a stay pending appeal in this matter should be directed to the

Court of Appeals.  As Costco has not argued in its briefing that it would suffer injury if the stay is

extended or that security should be required as a condition of extending the stay, the Court will not

require defendants to post a bond.

The clerk is directed to provide copies of this order to all counsel of record.

Dated:  September 14, 2006

s/Marsha J. Pechman    
Marsha J. Pechman
United States District Judge
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Three-Tier Task Force Members

Name Representing Organization
Chairperson - Nate Ford

Legislators (4)
Jeanne Kohl-Welles Washington State Senate

Linda Evans Parlette Washington State Senate

Steve Conway
Washington State House of
Representatives

Richard Curtis /
Cary Condotta

Washington State House of
Representatives

Industry Representatives (10)
Mike Hale WA Beer Manufacturer Hale's Ale

Tim Hightower WA Wine Manufacturer WA Wine Institute

Shelley Sieveking Out-of-state Beer Manufacturers Anheuser-Busch

Katie Jacoy Out-of-state Wine Manufacturers California Wine Institute

Lynn Gust Large Grocer Fred Meyer

Steve Lynn Specialty Retailer Water to Wine Shop

John McKay Large Retailer Costco

Perry Park Small Grocer Korean-American Grocers Association

Anthony Anton /
Gene Vosberg

On-Premises Licensees WA Restaurant Association

Phil Wayt Distributors
Washington Beer & Wine Wholesalers
Association

Local Government / Prevention Community (4)
Carol Owens Prevention/Treatment Governor's Council on Substance Abuse

Tom Carr Local Government Seattle City Attorney

Greg Hopkins Local Law Enforcement City of Tacoma Policy Department

Mary Segawa Prevention/Treatment Together!

Consumer / Public Citizen (1)
Fred Hellberg Consumers

LCB Representative (1)
Rick Garza Liquor Control Board
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